
T he European Commission has thrown its weight
behind union complaints that the Collective

Redundancies and Transfer of Undertakings (Pro t e c t i o n
of Employment) Regulations 1995 do not pro p e r l y
implement European Directives. A formal notice has been
issued under Article 171 of the EC Treaty and the United
Kingdom government could face cash fines from the
E u ropean Court of Justice.

The Commission says the pro c e d u re for designating
employee re p resentatives is wrong and is not pro p e r l y
e n f o rceable. UNISON, GMB and NASUWT used the
same arguments in an unsuccessful judicial re v i e w
challenge to the Regulations, as re p o rted in LELR Issue 1.
The unions’ appeal to the Court of Appeal will be heard in
June 1997.

The Commission apparently shares the arguments put
f o rw a rd by the unions in the judicial review that the

p ro c e d u re for designating employee re p resentatives is
defective and that the Regulations do not provide eff e c t i v e
sanctions where an employer fails to inform or consult the
employees’ re p re s e n t a t i v e s .

On 26 June 1996 the Commission gave the UK form a l
notice of its view that the Regulations did not corre c t l y
implement the Collective Redundancies and Acquire d
Rights Directives, as interpreted by the European Court
in June 1994 when giving judgment against the UK. 

The pro c e d u re now is for the UK Government to
respond to the formal notice by submitting its observ a t i o n s .
The Commission may then issue a reasoned opinion
c o n c e rning the alleged non-compliance and, if the UK
does not act, may complain to the European Court ,
specifying a lump sum or penalty payment. Ultimately it is
for the European Court to decide whether there has been
non-compliance and, if so, what the sanction should be.

CO N T E N TS

r e d u n da n cy payable after fixed term con t ra cts end  2

b u l lying can be sex haras sment  3 industrial pressure or

industrial act ion  3 Pa rt time pe n s ions appeal fast tracked 3

e q ual rig h ts at wor k : Di s a b i l i ty di s c r i m i n at ion  4 E u rope a n

W ork councils: heaven knows anything (doe s n ’t) go  6

e q ual pay act: co u n c i l’s attempt to cut pay was unlawful 8

UK Gove rnment could 
face Euro fines over 
C o n s u l tation Re g u l a t i o n s

I S S U E  4 O C T  1 9 9 6

Published by T h o mp s o n s S o l i c i to rs .

Digital Equipment Co Ltd v Clements [1996]
IRLR 513

T he Employment Appeal Tribunal has opted for a
method of calculating compensation which, in some

cases, will slash the amount employers have to pay. In
Clements the diff e rence amounted to more than £10,000.

Using the original Industrial Tribunal calculation and
applying the statutory maximum then in force Mr Clements’
compensation should have been £11,000. But the EAT ’s
a p p roach cut it to £837.

The EAT ’s look at the method for calculating compen-
sation for unfair dismissal for redundancy concerned a
contractual severance payment where the IT had
c o n c l u d e d t h e re was a 50% chance that the Applicant
would not have been selected for re d u n d a n c y.

The approach taken by the IT in Clements was 1) to
calculate the total loss; 2) deduct the contractual severance
payment; 3) halve the sum because they found there was a
50% chance that he might have remained employed had a
fair pro c e d u re and proper consultation taken place.
Finally they applied the statutory maximum award to the

E AT slashes compensation pay m e n t s

continues on page two



P fa ffin ger v City of Live rp o o l
Community College
Muller v Amersham &
Wycombe College [1996] 
IRLR 508

T wo further education college 
l e c t u rers employed on a succes-

s i o n of fixed term contracts were
dismissed and entitled to re d u n d a n c y
when their contracts were not
renewed. Both lecturers were
employed for over 10 years on term
time only contracts.

It is established law, from the
House of Lords decision in Ford v
Wa rw i c k s h i re County Council [1983]
IRLR 126, that teachers employed in
successive years under fixed-term
contracts with periods of unemploy-
ment during holidays, have
continuous employment for the
purposes of claiming unfair dismissal
and redundancy payments.

In the Pfaffinger and Muller cases
the EAT considered the legal position
of a part time lecturer whose contract
for a college term expires without
being renewed for the next term. Is
the lecturer dismissed and if so, what
is the reason for the dismissal? Does 

the lecturer have a claim for a re d u n-
dancy payment?

The EAT found that the lecture r s
w e re dismissed and made re d u n d a n t
on the expiry of their fixed term
contracts. The need for part time

l e c t u rers stopped or diminished fro m
the beginning of the holiday until the
s t a rt of term in September.  This is a
redundancy situation within the
meaning of the legislation. Mrs
P f a ffinger was there f o re entitled to a
redundancy payment but not com-
pensation for unfair dismissal. Mr
M u l l e r’s case was remitted back to the
Industrial Tribunal to determine the
amount of the redundancy pay m e n t
to which he was entitled.

Mr Muller was off e red and
accepted a further fixed term contract
and re t u rned to work on less
favourable terms. The EAT found
that this did not mean that he lost
his entitlement to a statutory
redundancy payment.  

His right to a statutory re d u n d a n c y
payment arose because of his
dismissal by reason of re d u n d a n c y
and the failure to renew the contract
b e f o re the expiry of the original
contract or within four weeks of the
termination date. 

The case means that once employ
ees on a series of fixed term contracts
have the necessary two years’ serv i c e
they will be entitled to a statutory
redundancy payment on the expiry of
their fixed term contract. However, a
redundancy payment will break the
e m p l o y e e ’s continuity of employment.  

Despite the Pfaffinger decision,
unless a new contract is off e red on
less favourable terms than the existing
one, employees and those advising
them will opt to pre s e rve continuity of
employment and the rights that
brings rather than press for a re d u n-
dancy payment and start the two year
period running again.
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f i g u re reached at stage 3. The EAT said this method of
calculation was wrong. By switching stages 2) and 3)
a round they slashed the compensation award. In re a c h i n g
their conclusion they considered S.74(7) of the
Employment Protection (Consolidation) Act 1978 (now S.
123 (7) Employment Rights Act 1996). 

This provides that “If the amount of any payment 
made by the employers to the employee on the gro u n d s
that the dismissal was by reason of re d u n d a n c y, ....exceeds
the amount of the basic award which would be payable
....that excess shall go to reduce the amount of the
c o m p e n s a t o ry award”.  

The EAT found that the object of this provision was to
a w a rd compensation for loss, not to penalise an 
employer for fault on his part in failing to follow a fair 

p ro c e d u re for dismissal.  The EAT ’s decision in Clements
was made without considering its earlier decision in Cox v
London Borough of Camden [1996] IRLR 389. 

In Cox a diff e rently constituted EAT held that a
t e rm i n a t i o n payment should be deducted from the
e m p l o y e e ’s loss first, and then the percentage applied.In
Cox the EAT rejected the argument that the employer
should be given full credit for a termination payment, an
a rgument implicitly accepted in Clements. 

Whilst Cox dealt with a “termination payment” to be
included in the calculation of loss under S.123 (1) ERA
1996 and Clements  a “contractual severance payment”
coming within S.123 (7) it is difficult to see how the 
two contradictory approaches of the EAT can in practice
be re c o n c i l e d .

Redundancy paya b l e
a fter fixed te rm ends

Redundancy

payment does

break 

continuity of

employment



Pa rt time 
pensions appeal
fa st tra cke d

T he Court of Appeal has agreed to
fast track the part-time workers’

pension rights appeal case, Pre s t o n
and others v Wo l v e rhampton Health
C a re NHS Trust, Secre t a ry of State
for Health and others [1996] IRLR
484, re p o rted in LELR issue 2. The
appeal will now be heard this 
autumn when the court will consider
whether to refer the issue directly 
to the European Court of Justice - 
a possibility made more likely by 
the Employment Appeal Tr i b u n a l ’s 
decision in Levez (re p o rted in LELR
issue 3).

Pethrick and Dobbin v
Denholm Ship Management
(UK) Limited and McNiven
(unreported, Industrial
Tribunal, Glasgow 16
September 1996)

A man who bullied a female 
colleague was guilty of sex

harassment an Industrial Tr i b u n a l
has found. The woman suff e red 
persistent ridicule, abuse, was delib-
erately bumped into and stared at. 

The tribunal concluded this was
unwanted conduct which aff e c t e d
her dignity at work and amounted to
sex harassment. The fact that there
was no sexual motive did not pre v e n t
this conclusion.

The tribunal identified the
e m p l o y e e ’s gender as the import a n t
critical factor in the treatment she
received. It relied on a pattern of
behaviour in relation to other female
employees and that the nature of 
the treatment was of a type to 
which a woman was more vulnerable
than a man. 

The sex discrimination test is

whether the less favourable tre a t-
ment is on grounds of gender.

The case, in which Thompsons
w e re instructed by the Equal
O p p o rtunities Commission, demon-
strates that there are re m e d i e s
available to deal with bullying in the
workplace.

The employers were criticised 
for failing to treat the allegations 
s u fficiently seriously, or to treat the
allegations as an issue of sex 
harassment. The employers were 
also criticised for failing to follow 
the principles of the Euro p e a n
Commission Code of Practice on

M e a s u res to Combat Sexual
H a r a s s m e n t .

The employer had failed to do
enough to protect the employee and
stop the offending behaviour. The
employer was held liable to pay 
two-thirds of the compensation, with
the remaining third being paid by
the man.

The case should serve as a general
w a rning to employers. They face
p roceedings unless they adopt and
operate proper equal opport u n i t i e s
p ro c e d u res and treat allegations of
sex harassment seriously.

The outcome is an import a n t
reminder that sex harassment does 
not mean harassment with a sexual
motive. Bullying, intimidation, abuse,
ridicule or unwanted physical contact
d i rected at those of one gender, may
all amount to unlawful sex discrimi-
nation if similar treatment would not
have been meted out to those of the
other gender, whatever the sex of the
person responsible for the unlawful
b e h a v i o u r. It remains illogical that an
employer who treats all employees
equally badly may escape liability.
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K n owles v FBU (unre p o rte d ,
C o u rt of Appeal 31 July 19 9 6 )

T he Fire Brigade’s Union policy of
opposing full-time fire f i g h t e r s

e n roling for additional duties as
retained fire fighters does not amount
to industrial action, the Court of
Appeal has held. The appeal court
stopped short of giving a definition 
of industrial action, but gave a 
helpful pointer on the dividing line
between industrial pre s s u re and
industrial action.

The case was brought by two
members disciplined for breaking the
FBU policy which, they arg u e d ,

amounted to unlawful industrial
action because there had been no
ballot. The appeal court, backing an
earlier Employment Appeal Tr i b u n a l
decision, re p o rted in LELR issue 1,
held that although the policy
re q u i red workers not to undert a k e
additional work under new contracts,
it did not involve workers bre a k i n g
their contracts of employment.

Employers may have felt under
p re s s u re as a result of the policy, and
inhibited in their actions as a re s u l t ,
but pre s s u re plus inhibition is not
enough to constitute industrial
action. It did not even amount to a
t h reat of industrial action.

B u l lying can be sex hara s s m e n t

Employers

failed to treat

bullying as a

sex harassment

issue

I n d u st rial pre s s u re or 
i n d u st rial action?



The Disability Discri m i n a t i o n
(Meaning of Disability)
Regulations 19 9 6
The Disability Discri m i n a t i o n
( E mp l oyment) Regulations 19 9 6
Code of Practice for the 
elimination of disability 
d i s c ri m i n a t i o n
Guidance on matte rs to be
ta ken into account in dete r-
mining qu e stions relating to
the definition of disability

T he employment law provisions of
the Disability Discrimination Act

come into force on 2 December
1996. It will be unlawful for an
employer to discriminate against 
a disabled person in selection 
p ro c e d u res, terms of employment, or
by not offering a job because of 
a disability. It will also be unlawful 
to discriminate in opportunities 
for training, promotion, transfer 
or receiving any other benefit; by dis-
missing or subjecting the disabled
person to any other disadvantage.

Discrimination means tre a t i n g
the disabled person less favourably
because of disability unless the
employer can show that the tre a t-
ment is justified. Less favourable
treatment can only be justified if the
reason is material to the circ u m-
stances of the case and substantial.
It is also discrimination for an
employer to fail to make “re a s o n-
able adjustments”, unless the failure
can be justified by a reason which is
material and substantial.

The Act does not apply to
employers with less than 20 staff .
Claims for breaches of the Act are
b rought to the Industrial Tr i b u n a l
which has a similar range of re m e d i e s
to sex and race discrimination cases.

Many features of the Act were left
open to further definition and
clarification by Regulations, Codes
of Practice and Guidelines. These
have now been published and give
m o re detail on parts of the
legislation which are likely to pro v e
c o n t roversial in practice. 

Reasonable adjustments

Employers are under a duty to make
reasonable adjustments where
a rrangements made by or for the
e m p l o y e r, or any physical features of
p remises, place the disabled person
at a substantial disadvantage. The Act
lists examples of steps employers may
have to take, including adjusting
p remises, reallocating duties, trans-
f e rring jobs or sites, altering hours,
giving training, allowing time off ,
p roviding equipment, providing a
reader or interpreter or superv i s i o n .
The Regulations expand on the
extent of the employer’s duty.

Physical features are defined by
the Employment Regulations as fea-
t u res arising from design or
c o n s t ruction of buildings; on exits or
access to buildings on the pre m i s e s ;
f i x t u res, fittings, furnishings, equip-
ment or materials and any other
physical element or quality of land
on the pre m i s e s .

Meaning of Disability:
Regulations and Guidance

Disability is defined as ‘physical or
mental impairment which has
substantial and long-term adverse
e ffect on [a person’s] ability to carry
out normal day to day activities’. The
Act also applies to people who had a
disability in the past.

The Disability Discrimination
(Meaning of Disability) Regulations
1996 list conditions which will not 
be treated as amounting to impair-
ments. These include addictions to
alcohol, nicotine or any other 
substance unless originally caused by
taking prescribed drugs. 

Tendencies to set fires, steal,
abuse others, exhibitionism and
voyeurism fall outside the pro t e c t i o n
of the legislation. Severe disfigure-
ment may amount to a disability but
not if caused by tattoos or body
p i e rcing. Hay fever is not specific a l l y
c o v e red by the Act.

The legislation is supplemented
by Guidance on the definition of dis-
a b i l i t y. The Guidance does not have
the force of law, but an IT must take
it into account when deciding if a
p e r s o n ’s impairment has a “substan-
tial and long-term adverse effect on
her or his ability to carry out norm a l
day-to-day activities.”

The Guidance expands on the
definition of mental impairm e n t ,
which does not include any impair-
ment resulting from a mental illness
unless that illness is “clinically well-
recognised.” The Guidance says this
means recognised by a re s p e c t e d
body of medical opinion and would
include conditions within the WHO’s
I n t e rnational Classification of
D i s e a s e s .

Substantial Adverse Effect

The Guidance identifies as indicators
of potentially substantial effects: the
time taken to carry out tasks; the way
in which tasks are carried out; and
s t resses the need to take into account
the cumulative effects of impair-
ments which may not in themselves
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be substantial if taken individually.
The effect of environmental condi-
tions on the employee’s disability
will be relevant, for example adverse
e ffects of temperature, humidity or
fatigue caused by the time of day.
The extent to which an employee
can reduce the effects of his
condition by modifying his behaviour
will be taken into account. 

But beneficial effects of tre a t-
ment will be disre g a rded in assessing
the severity of effects: so the degre e
of impairment for someone with a
hearing aid will be assessed by the
level of hearing without the aid. This
also applies to prostheses, but not to
glasses or contact lenses.

Normal Day to Day Activities

These include mobility, manual 
d e x t e r i t y, physical co-ord i n a t i o n ,
senses, lifting ability and mental fac-
u l t i e s . I m p a i rment would include a
situation where these activities must
be curtailed or avoided on medical
advice (someone with a vulnerable
back who has been told to avoid 
lifting for example). An activity which
can only be carried out by causing
pain or severe fatigue may amount 

to an impairm e n t .
The Guidance lists a series of

examples of effects which would
amount to an impairment and those
which would not. Although it is
claimed that these are indicators and
not tests, there must be a substantial
risk that tribunals will adopt these as
authoritative statements.

This would mean, for example,
that someone who can walk no more
than a mile without discomfort will
have difficulty establishing this as an
i m p a i rment. On ability to lift, the
Guidance suggests inability to pick
up objects of moderate weight with
one hand would be a substantial
adverse effect. But inability to move
heavy objects without a mechanical
aid would not. This is likely to pro v e
c o n t roversial in both employment
cases and personal injury cases
following workplace injury where a
p e r s o n ’s employment prospects may
be blighted by the injury but do not
fall within the definition of disabled.

Long Term

This means at least 12 months, or
the remainder of the person’s life (if
less than 12 months). Where a

condition is re c u rrent, it is tre a t e d
as continuing if the substantial
adverse effect has stopped but is
likely to re c u r. This would apply to
conditions such as epilepsy.

Code of Practice

The Code does not impose legal
obligations, but it can be put in
evidence before tribunals and must
be taken into account. Once again
its main impact is likely to be
t h rough  the numerous examples
given in the code.

To take one instance, tribunals
a re likely to be influenced by the
view expressed on page 42 that a
disabled person whose disability
leads to a lower output of work,
even after reasonable adjustments,
may be paid less than colleagues
with a higher output.

Disability Discrimination
(Employment) Regulations 1996

A similar issue arises under the
Employment Regulations which
p e rmit perf o rmance related pay.
P e rf o rmance related pay is not to be
t reated as an arrangement which
places disabled people at a 
substantial disadvantage.

But there is still an obligation on
an employer to make re a s o n a b l e
adjustments to aspects of the
p remises or work arr a n g e m e n t s
which would otherwise reduce the
e m p l o y e e ’s perf o rmance with
adverse effects on pay.

The Employment Regulations
deal with a number of situations
w h e re the legislation says discrimi-
n a t i o n is justified. These include
eligibility for benefits under occupa-
tional pension schemes and where
building works complied with the
building regulations in force when
the works were carried out. There
a re also specific provisions dealing
with the situation where the pre m i s e s
a re leased from a landlord .

■ T h o mpsons has produced a

b ri e fing on the Act which is 

available free from th e

E mp l oyment Rights Unit at

C o n gress House.
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By Professor Brian Bercusson
Director of the European Law
Unit, Thompsons, Solicitors

A s of 22 September 1996, the
E u ropean Works Councils

(EWC) Directive re q u i res multina-
tional companies in Europe to
establish European-wide works
councils. The councils should be
re p resentative of their employees
“for the purposes of informing and
consulting” them over a whole range
of issues affecting the business, and
p a rticularly where employees’
i n t e re s t s are affected.

At first sight Article 13 of the
D i rective seems to allow companies
to opt out of the Directive if they
had voluntarily set up works councils
b e f o re 22 September. The cru c i a l
p a rt of Article 13 re a d s :

“... the obligations arising fro m
this Directive shall not apply to...
u n d e rtakings... in which, on the date
laid down in Article 14(1) for the
implementation of the Directive (22
September 1996) ...there is alre a d y
an agreement, covering the entire
w o r k f o rce, providing for the transna-
tional information and consultation
of employees”.

The attraction of voluntary agre e-
ments for multinational companies is
the hope that they would free them
f rom some of the re q u i rements of
the Directive. Vo l u n t a ry agre e m e n t s ,
they hope, give them more room to
m a n o e u v re in information and
c o n s u l t a t i o n .
But how far can you go to avo i d

the Dire c t i ve by using vo l u n ta ry

a greements under Article 13 ?

C e rtainly some think a great deal - an
estimated 200 Article 13 agre e m e n t s
w e re concluded by the 22 September
deadline. Some of these may have
gone too far and may not survive as
valid “opt outs” from the re q u i re-

ments of the Directive. There are a
number of questions that could be
raised about the validity of an agre e-
ment reached under Article 13.
Who negot i a ted the agre e m e n t ?

A rticle 13 agreements may be at risk
if all employees were not re p re s e n t e d .
For example, of 51 agre e m e n t s
recently analysed, employee re p re-
sentatives from only one country
signed the agreement in a third 
of them. An agreement at Cement
Roadstone Holdings excludes re p-
resentation for the company’s 3 , 0 0 0
UK employees. If successfully chal-
lenged, the company will have to start
the pro c e d u re again to establish a n
EWC as laid down in the Directive.

Member States’ transposition law
- the national legislation putting 
the Directive into practice in each
c o u n t ry - may expressly re q u i re re p-
resentation of employees in their
c o u n t ry (as the relevant Belgian law
re q u i res). The European Tr a d e
Union Confederation, which
includes central confederations in all
Member States, finalised in
F e b ru a ry 1996 a Protocol of pro c e-
d u res on negotiations for the
c reation of EWCs. This made
m a n d a t o ry the involvement of the
trade unions from the country where
the company’s European headquar-
ters is located (Article 1). It made it a
p re requisite that (Article 3): “where

negotiations are opened in multina-
tional companies with undert a k i n g s
in the UK..., trade unions from (the
UK) should become involved fro m
the beginning in the process to set
up an EWC”.
Who is cove re d ? A rticle 13 states it
must cover “the entire workforc e ” .
An agreement which does not
include the workforce employed in
the UK may not qualify as exempt
f rom the Directive. An agre e m e n t
signed on 6 March 1996 establishing
an “EU works council” for the
ING Group was the first not to
include significant UK operations
(Barings Bank). 
What is the legal status of an

A rticle 13 agre e m e n t ? M e m b e r
States have diff e rent definitions of a
(collective) “agreement”: who may
be parties to it, what form a l i t i e s
must be observed, what contents
may be re q u i red, whether and how it
can be enforced. Conflicts between
d i ff e rent national laws may lead to
the European Court defining what
constitutes an “agreement” for the
purposes of Article 13. Pre s e n t
A rticle 13 agreements may find
themselves outside that defin i t i o n .
W h i ch law gove rns the agre e-

m e n t ? An Article 13 agre e m e n t
binds enterprises and workers’
re p resentatives in more than one
c o u n t ry. 

Again, diff e rent national laws
c reate difficulties and may lead the
E u ropean Court to strike down
a g reements negotiated. For example,
the Court may question what type of
employee re p resentatives negotiated
the Article 13 agreement or will
p a rticipate in the body established.
If “inappropriate”, the agre e m e n t
may not survive. 
Can the parties choose which

national law can gove rn the agre e-

m e n t ? Is “forum shopping” allowed?

H e aven knows, 
a ny thing (doesn’t) go
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For example, it would be strange if
the parties to an Article 13 agre e-
m e n t could choose the law of a
non-Member State to govern the
a g reement. In such a case, but also if
UK law was chosen, there would be
no Member State law applicable
which transposes the Dire c t i v e .
Some Member States’ transposition
laws already lay down re q u i re m e n t s
for any Article 13 agreements which
a ffect enterprises on their terr i t o ry.
These would be in addition to the
law chosen for the agreement. It is
most likely that EC law will emerg e
to ensure that the Dire c t i v e ’s
re q u i rements are maintained, what-
ever law the parties designate to
g o v e rn their agre e m e nt .
Is an Article 13 agreement a “col-

l e c t i ve agreement” in UK law ? A s
defined by TULRCA s. 178, the
p a rties must be trade unions and
employers. The definition of “trade
union” in TULRCA, s. 1 might cover
almost any group of workers claiming
re p resentative status and such a
“trade union” has the capacity to
enter into contracts (TULRCA s. 10).

But an ad hoc group of re p re s e n-
tatives negotiating an Article 13
a g reement is problematic. The
members of the group, or “trade
union”, may already be union
members, with possible conflicts of
m e m b e r s h i p .

The “trade union” would need, at
least, officers, a constitution, intern a l
meetings, voting pro c e d u res, re c o rd s
and pro p e rty or funds. 

It must comply with re q u i re m e n t s

under TULRCA, including the hold-
ing of pro p e rty by trustees, re g i s t e r s
of members, accounts and rights of
access to them, members’ superan-
nuation schemes, elections to trade
union office and independent scru t i n y,
investigation by the Cert i f i c a t i o n
O fficer (and CROTUM), a right to
membership of, and pro t e c t i o n
against exclusion from or discipline
by the union, pro c e d u res for
industrial action and liability re s u l t i n g
f rom it, and so on.

The employer will not get off eas-
ily either. Such a “trade union” might
be considered as “recognised” and
hence entitled to other labour law
rights. This might mean automatic
recognition of any minority unions or
s t a ff associations to which individual
members of the group are affil i a t e d .
T h e re could be problems of “confi-
dentiality” of information supplied to
individual members of the “trade
union”, as well as the union itself.
The agreement might be enforc e a b l e
by the “trade union” and/or by
individual re p re s e n t a t i v e s .
Does the Article 13 agre e m e n t

h ave adequ a te means of enfo rc e-

m e n t ? A rticle 11(3) re q u i re s
Member States to “ensure that
adequate administrative or judicial
p ro c e d u res are available to enable
the obligations deriving from this
D i rective to be enforced”. 

A special problem for agre e m e n t s
made under UK law, is that a
c o l l e ctive agreement is conclusively
p resumed not to be legally binding
unless certain conditions are fulfil l e d

(TULRCA s. 179(1)). It is very
unlikely that the European Court
would accept as a substitute for the
binding re q u i rements of the
D i rective an Article 13 agre e m e n t
which was binding on nobody and
which could not be enforced. So the
a g reement must be legally enforc e-
able to be valid - which poses many
risks to the parties to it.

What does the Article 13 agre e-

ment provide for wo rke rs ? W h e n
the transnational enterprise has
e s tablishments in more than one
Member State, each Member
S t a t e ’s law and industrial re l a t i o n s
practice may envisage a diff e re n t
kind of “transnational inform a t i o n
and consultation”. Will the legal
definition prescribed in the
Directive itself prevail?

C o n c l u s i o n . The view that, under
A rticle 13 agreements, anything
goes, is unlikely to survive scru t i n y
by the courts. More likely, EC law
based on the Directive will develop
to regulate Article 13 agreements. 

This result cannot be avoided by
the parties to the agreement declaring
that they can choose whichever
national law they want to apply.
Sooner or later, Article 13 agre e-
ments will be challenged before the
E u ropean Court of Justice.

Until then, agreements based on
non-Member State law (including
the UK) are very insecure. Those
based on national transposition laws
which re flect the Directive are more
s e c u re; but the safest route is
compliance with the Dire c t i v e .
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Lord & Others v Knowsley Metropolitan
Borough Council (Industrial Tribunal
August 1996, unreported)

A n employer cannot impose agreements on
employees to exclude their statutory employ-

ment rights an Industrial Tribunal in Liverpool has
re a ff i rmed. Knowsley council’s attempts to cut the
pay of female staff was an unlawful breach of the
Equal Pay Act which over- rode the agreement of
the majority of staff to the cuts.

A number of councils were eagerly awaiting the
outcome of this case in the hope that they could
follow Knowsley’s wage cutting path. UNISON’s
success in this case is a shot across their bows.

IT adopted the  approach of the House of Lords
in Ratcliffe v North Yo r k s h i re County Council in
deciding that a local authority employer could not
reduce the terms and conditions of part of its work-
force to match the private sector when these worse
conditions were due to sex discrimination and job
segregation in the labour market.

In Lord, Knowsley council wanted to cut over-
time rates to the home carers for evening, weekend
and bank holiday work. When the staff would not
agree the council said it would terminate the home
c a rers’ existing contracts and re-employ them on
the new terms. Faced with this threat the majority
voted at a mass meeting to accept the changes.

This was confirmed in writing by the union. 
Thompsons were instructed by UNISON and

54 out of approximately 180 home carers took IT
cases complaining that the equality clause in their
contracts (implied in all employment contracts by
the Equal Pay Act 1970) had been breached.

A job evaluation scheme carried out in the mid-
1 9 8 0 ’s placed home carers on Grade 5 with several
other local authority jobs including refuse drivers
and school caretaker level 1.

The council conceded that the (pre d o m i n a n t l y
female) home carers no longer enjoyed the same
o v e rtime rates as the (predominantly male) refuse 
drivers and caretakers. The legal burden was on
the council to show that the reason for this new
d i ff e rence was not due to a diff e rence of sex
between the home carers and the male comparators
(the so-called “material factor” defence).

The council argued that the service had to be 
re - o rganised and staff paid rates of pay comparable
to the private sector. The IT rejected this arg u m e n t .

The tribunal held that: “In the world outside
the re s p o n d e n t ’s organisation, such is the
vulnerability in the labour market of the women
who do the work of carers that it is paid less than
the respondents agreed the work was worth; that
was why they, too, decided to pay less for it. We
could not re g a rd that reason as reflecting a factor
which is not the diff e rence of sex. The women
w e re paid less than the men because their
equivalent work attracts lower pay for the women
who do it elsewhere ” .

The IT concluded that the council could not
rely upon the home carers’ agreement at the mass
meeting to vary their contracts. “The applicants
a g reed the changes to their contracts,individually
and by their re p resentative acting for all. They did
so because they were told that they would be
dismissed if they did not. They are low-paid
women in a market unsympathetic to them. Their
a g reement to the new arrangements did not
amount to a genuine material factor which was not
the diff e rence of sex. They agreed to what was
i m p e rmissible; the provisions of the Equal Pay Act
s u p e rcede their agre e m e n t . ”
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