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S chool meals sta ff
win equal pay 
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Published by T h o mp s o n s S o l i c i to rs .

S c h ool meals workers employed by Cleveland County
Council are celebrating a £4 million negotiated set-

tlement following Industrial Tribunal claims under
Equal Pay laws. The GMB and UNISON members
involved will receive individual awards ranging fro m
£900 to £4,800 paid in two instalments: March 1997 and
M a rch 1998.

It is the biggest equal pay settlement ever and could
herald similar claims against other local authorities. T h e
1,500 women had already secured over £1 million in a
sex discrimination case which was settled in July 1996.
Following that success the women, re p resented by
Thompsons, took action to secure equal pay with other,
predominantly male, manual workers.

The sex discrimination and equal pay claims followed
the compulsory competitive tendering of the school
meals service in 1994/95. To make savings the Council
imposed a radical change to the wage structure, imposing
pay cuts which led to the sex discrimination claims as
male manual workers had not faced such pay cuts. In
addition. the women workers did not receive the bonuses
available to male manual staff, such as parks and re f u s e
workers, and this led to the equal pay claim.

Cleveland County Council no longer exists and has
been replaced by four unitary authorities, each with its
own pay stru c t u re. Talks will now take place with each
authority based on the catering staff being entitled to the
same bonus payments as other manual workers.

The implications for other local authorities could be
immense. Vi rtually every local authority operates bonus
and productivity schemes for male manual workers.

Almost none offers bonus and productivity schemes to
female manual workers. The Financial Times estimate
the total bill to settle similar sex discrimination and equal
pay cases could reach £1.5 billion.

The GMB and UNISON both have significant 
histories of pursuing sex discrimination and equal pay
claims on behalf of members and this could be the 
most significant yet.

Rodney Bickerstaffe, UNISON General Secre t a ry,
said: “Women manual workers are entitled to expect
the same treatment as men when it comes to bonus 
payments. Other councils should now examine their
pay rates and ensure they do not end up with similar
equal pay claims.

John Edmonds, GMB General Secre t a ry said: “The
settlement is fair and is a victory for all women workers.
We are delighted that common sense has pre v a i l e d . ”



D i g i tal Equipment Co Ltd v Clements 
( E AT, unre p o rted) 5 December 1996, ove rt u rn i n g
decision re p o rted at [1996] IRLR 513

C a l c ulating compensation for unfair dismissal is not
always easy. Even the Employment Appeal Tribunal

has found this a thorny problem. We re p o rted (LELR
issue 4) the EAT ’s conflicting decisions in Cox [1996]
IRLR 389 and Clements [1996]IRLR 513. In an unusu-
al, but welcome, move the EAT reconsidered its decision
in Clements because it conflicted with the decision in
Cox. The outcome is one which will please employees.

The issue concerns the order in which the calculation
of compensation should be carried out. The Tr i b u n a l
calculated Mr Clements’ loss at £43,000. 

It said that there was a 50% chance he would have
been dismissed for redundancy even if a fair pro c e d u re
had been followed - this meant his compensation should
be reduced by 50%. But he had also received a payment
of £20,500 from his employers which had to be deducted
from his compensation.

How should the calculation be done? If the payment
of £20,500 was deducted first this would leave a balance
of £22,500 which, when reduced by 50%, gives a final
figure of £11,250. 

But if the 50% reduction is applied first, the full
£20,500 would be deducted from half of £43,000,leaving
a balance of only £1,000. The EAT judgment led to Mr

Clements receiving the higher figure of £11,250.
The correct approach is first to work out the loss suf-

f e red, after calculating lost earnings and other benefits.
Then take into account any payments received as a re s u l t
of the dismissal. This is because the employee must be
put financially in the position she or he would have been
in if she or he had not been dismissed.

C o n s e q u e n t l y, the payment received from the
employer should be deducted at this stage of the calcula-
tion to establish the true net loss suff e red, before taking
into account any reductions for the chances of a fair 
dismissal or for contributory fault by the employee.

The EAT distinguished between a deduction - which
is for sums received by the employee and is part of the
calculation of loss- and reductions, which are applied to
the final figure.

In future, Tribunals should calculate the net loss after
deducting amounts received from the employer on dis-
missal and only then apply any percentage re d u c t i o n
which they have decided is appropriate. If this leaves a
figure in excess of the statutory maximum for a compen-
s a t o ry award, the ‘cap’ will apply so that the employee
receives only the maximum of £11,300.

The correct approach has now been cleared up. But
for how long? The EAT ’s judgment tells us that 
the Court of Appeal will be considering the same issue
later this year. The EAT has reached a fair and logical 
conclusion. Let us hope the Court of Appeal agrees.
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HM Prison Service and others
v Johnson (IDS Brief 582)

T he Employment Appeal Tribunal
has ruled that a £21,000 

compensation award for injury to
feelings caused by serious and 
p rolonged racial discrimination was
not excessive. The award was larg e r
than any other re p o rted award for
such injury since the lifting of the
statutory limit to compensation.   

The EAT said it was the worst
case it had encountered. It was not
u n reasonable, the EAT said, to
make separate awards of compensa-
tion against individuals who, in the
course of employment, acted out of
sheer malice and victimised him on
racial grounds.

The case concerned an 18-
month campaign of discrimination
against a prison officer who was
humiliated, ostracised, ridiculed
and treated with contempt. 

At the appeal the Prison Serv i c e
a rgued that although the Industrial
Tribunal was entitled as a matter of
law to apportion the damages for
i n j u ry to feelings between the
employer and the two employees,
that should not happen in practice
save in exceptional circ u m s t a n c e s .
To keep individual employees in the
p roceedings as separate part i e s
caused unnecessary complications,
was inconvenient, gave rise to the
possibility of overlap in the assess-
ment of compensation and could
give the complainant the opportuni-

ty to vent personal animosity and
take revenge.  It was preferable that
the employer who was vicariously
liable for a very wide range of his
employees actions should be liable
to pay compensation.

Mr Justice Smith said that
although it was possible to order the
employer to pay, by finding him 
vicariously liable for his employees
b e h a v i o u r, it would not necessarily
follow that it should be done. It 
was a question for the discretion of
the Tribunal. 

The EAT upheld the IT’s award
against the Prison Service of
£20,000 for injury to feelings,
£7,500 aggravated damages and
£500 against each of the Prison
Officers.

I N  B R I E F

£28,500 race bias awa rd not exc e s s i ve

C o mpensation fo rm u l a



E mp l oyer must give 
m a te rnity rights guidance
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Gray v Smith (Belfast
Industrial Tribunal

A n I n d ustrial Tribunal has ru l e d
that an employer who failed to

p rovide any guidance concern i n g
m a t e rnity rights waived his right to
strict compliance with the statutory
notification procedure.

Ms Gray was employed as a 
clerical worker by Mr Smith but did
not have a written contract of
employment. In October 1994, she
i n f o rmed Mr Smith orally, that she
was pregnant. 

He did not have a written mater-
nity policy and did not give her
guidance or advice as to her rights
to maternity leave or pay. At the end
of January 1995 Ms Gray said she

wanted to go on maternity leave on
the 10 February. Her baby was born
on 10 April.  

In June she asked when she
could resume work and was told
t h e re was no job for her. The IT
accepted that Ms Gray had failed to
comply with the statutory obligation
to notify her employer in writing the
fact that she was pregnant and of
her expected week of childbirth.   

She argued that the employer
had waived or was estopped fro m
relying on the re q u i rement that
notification must be in writing when
he accepted her verbal notifications.
She relied upon the House of Lords
decision in Scally (1991) IRLR 522,
that an employee cannot re a s o n a b l y
be expected to be aware of a

contractual term unless it is drawn
to their attention,which applied to a
situation where an employee would
be subject to a detriment if she was
not informed of her obligations.

The IT noted that Mr Smith
had not given Ms Gray a contract
of employment nor any guidance
about maternity rights. In these 
c i rcumstances he had waived his
rights relating to compliance with
the strict provisions of the Northern
I reland equivalent to Section 75 of
the Employment Rights Act 1996.  

The IT held that Ms Gray 
was discriminated against on 
the grounds of sex and unfairly 
dismissed. She was awarded £6,000
for injury to feelings, and £1,924 
financial loss.

General Medical Council v Rovenska  
(Times Law Report 31.12.96)

T he Court of Appeal has ruled that the 3 month time
limit for lodging a complaint of race discrimination

runs from the date of the last discriminatory act.
This case concerned a Czech doctor who qualified in

1973. She came to England in 1992 and sought political
asylum, which was granted. In 1994 she obtained an hon-
o r a ry contract as a Research Registrar at Thomas’ Hospital.

Dr Rovenska requested limited registration from the
General Medical Council. As a foreign national, she 
needed to have passed or been exempted from a test by
the Professional and Linguistic Assessments Board. Dr
Rovenska failed the test twice so she sought exemption
f rom the test. Doctors from certain Universities in
Australia, Canada, Hong Kong, New Zealand, Singapore ,
South Africa, the USA and West Indies did not have 
to take the test.

After her fourth application was refused by the GMC
on the 2 December 1991, she sent the GMC a new 
re f e rence confirming her quality of work but on the 10
J a n u a ry 1992 she was again re j e c t e d .

In March 1992 she lodged an application for indire c t
race discrimination on the grounds that the pro p o rtion of
E a s t e rn European nationals who could comply with the
re q u i rements for exemption was smaller than the pro p o r-
tion of nationals from the exempted Countries who could.

The Industrial Tribunal ruled her complaint was out of
time since it was lodged more than 3 months after the last
refusal in December.

Dr Rovenska appealed. The EAT decided her 
complaint was in time since she complained of a contin-
uing act of discrimination arising out of the maintenance
and operation of a scheme still in force. The GMC did not
accept the ruling and went higher to the Court of Appeal.

L o rd Justice Brooke said that if the regime which the
GMC had selected for its exemptions policy was 
i n h e rently discriminatory as Dr Rovenska maintained,
e v e ry time it refused to allow her limited registration 
without first taking the Assessment Board ’s test it would be
committing an act of unlawful discrimination. The letter in
J a n u a ry 1992 invited the GMC to grant the doctor an
exemption, but the GMC refused it. The application had
been made within 3 months of the last refusal and 
was there f o re in time.

Time limit runs from date of last
act of discrimination 



Health and Safety 
( Consultation with Emp l oye e s )
Regulations 1996

I n 1995, the Government passed
new legislation on consultation

on redundancies and transfers in
response to a European Court of
Justice judgment which said that 
the previous position was unlawful.
The Government was re q u i red to 
legislate so that employers could not
avoid obligations by refusing to
recognise unions. 

The legislation, the Collective
R e dundancies and Transfer of
U n d e rtakings (Protection of E m p l oy -
m e n t ) ( A m e n d m e n t ) R e g u l a t i o n s ,
attempted to undermine trade
unions by allowing employers to con-
sult with elected re p re s e n t a t i v e s ,
even where a union is recognised. 

The Government took a diff e re n t
tack on safety consultation. This was
f o reshadowed in a letter from 
t h e S e c re t a ry of State at the time,
Michael Portillo, to the Health 
and Safety Commission on 1 May
1995. He said: “In essence, I believe
employers should continue to 
consult the re p re s e ntatives of a
recognised trade union where a
union is recognised; elsewhere the
employers should consult elected
re p resentatives of their employees or
... their employees dire c t l y. ”

The diff e rence in approach is
i n t e resting and the real motivation
behind the govern m e n t ’s approach is
not revealed. Mr Port i l l o ’s letter

m e rely states that “the considera-
tions on health and safety differ 
in some respects from those on 
redundancies and transfers”, without
specifying those considerations or
d i ff e rences. 

It is possible - if unlikely- that the
g o v e rnment was pre p a red to
acknowledge the effective ro l e
played by safety re p resentatives and
committees in reducing workplace
accidents. A more likely explanation
is that the government could not
adopt the ‘ad hoc’ approach taken on
transfers and redundancies where it
re q u i res re p resentatives to be elect-
ed only when the need to consult
arises. Safety is a continuing concern
and re q u i res a continuing presence. 

An approach which, in eff e c t ,
re q u i red all employers to arrange or
p e rmit elections for re p re s e n t a t i v e s
of all staff not “of a description for
which a trade union is re c o g n i s e d ”
would not have been attractive. The
other pragmatic reason is pro b a b l y
that the expertise of trade union re p-
resentatives, and the amount of
training provided by unions, re d u c e s
the potential training burden on
employers and state.

The role of safety re p re s e n t a t i v e s
and elected re p resentatives in
employee safety may yet evolve 
f u rther as the Government appears
to envisage a possible role for 
them in reaching agreements 
under the Wo r k i ng Time Dire c t i v e ,
as indicated in the DTI Consultation
Document published on 6

December 1996 (see page 6 in this
issue of LELR). 

The Health and Safety
(Consultation with Employees)
Regulations came into force on 1
October 1996. These Regulations
apply where there are employees 
not re p resented by safety
re p resentatives under the existing
regulations (Reg 3). Remember that
under the existing law, trade union
appointees re p resent “employees or
g roups of employees”, not mere l y
union members. There is no need to
restrict them to only re p re s e n t i n g
grades or occupations which are 
c o v e red by union re c o g n i t i o n .

M a n y, if not most, employers who
c u rrently deal with union safety 
re p resentatives will find that the
most effective approach is to contin-
ue with that approach and, indeed,
to extend the union role to cover any
g roups of employees not yet covere d ,
who would otherwise need to have
elected re p resentatives in place. 

The Directive provides that 
re p resentatives act on behalf of all
employees, so it would be unlawful
for UK law to restrict their functions
to unionised categories. Where there
a re groups of employees not covere d
by union recognition, then the
employer must provide for elected
re p resentatives. This is in addition to
existing union re p resentatives. Those
union re p resentatives cannot be
superseded or replaced by the 
elected re p resentatives.The employ-
er does have the option of consulting
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Union re p s
the best



d i rectly with individual employees
(Reg 4). While consultation with
individuals remains import a n t , e v e n
w h e re re p resentatives exist, it is
unlikely that employers of any size
will find consultation with individual
employees a realistic alternative to
consulting through re p re s e n t a t i v e s .
W h e re re p resentatives have been
elected the employer must tell the
employees the name of the re p re s e n-
tative and who she or he re p re s e n t s .

Either the employer or the
employees can trigger an election.
The right is for workers  in  “a gro u p
of employees” to elect re p re s e n t a-
tives from amongst their number. A
g roup of employees is not defined. 

This means that the number of
re p resentatives and their sphere of
responsibility are left open, which
may not make for the most eff e c t i v e
consultation and may lead to a
plethora of re p resentatives. There
should be a provisions for a safety
committee in non-union situations. A
committee, and some overall scheme
o n “ g roups of employees”, con-
stituencies, number of reps etc,
would seem minimum re q u i re m e n t s .

The proposed Regulations do not
say what happens if there is a dispute
on the conduct of an election or the

“ re p resentativeness” of the re p re s e n-
tatives. The lack of any specific legal
obligations makes enforc e m e n t
almost impossible. This absence of
any effective remedy has proved a
s i g n i ficant issue in the judicial re v i e w
p roceedings over the re d u n d a n c y
and transfer consultation re g u l a t i o n s .
I t is compounded in the safety
s p h e re where the Regulations 
specifically deny employees and 
re p resentatives the right to bring a
civil claim for any failure to comply.

T h e re is a diff e rence between 
the  functions of a union appointed
safety re p resentative and those of an 
elected re p resentative. The func-
tions under the 1996 Regulations are
far more limited. 

The employer must consult the
re p resentatives on matters re l a t i n g
to health and safety at work and must
p rovide training, time off and 
facilities for the re p resentatives to
c a rry out their functions. But those 
functions consist only of making 
re p resentations (on the same issues
as union safety re p resentatives) with-
out the functions of inspection.This
means that elected re p re s e n t a t i v e s
a re confined to an inferior role, with
s t a t u t o ry functions which are less
i n t rusive and which are essentially

reactive: a re p resentative can only
make re p resentations on matters of
which he becomes aware. This 
deficiency is difficult to justify and
sits awkwardly with the emphasis on
p revention in European law and the
e ffective conduct of the re p re s e n t a-
tives’ remaining functions.

The memorandum which accom-
panied the proposal for these
Regulations stated merely that these
additional functions “would not be
re q u i red of elected re p re s e n t a t i v e s ” .
But would they be aware of this
potential wider ro l e ?

Even if they were, they appear to
lack the clout to carry it out 
e ff e c t i v e l y, as the right to time off
and facilities is limited to carry i n g
out the statutory functions
(Regulation 7), and pro t e c t i o n
against dismissal or detriment 
arises in relation to “participating in 
consultation” or in an election.

The protection given on health
and safety consultation is wider than
redundancies and transfers in this
respect: all those participating in
elections are protected against 
detriment for doing so. This 
must include those organising the
election or voting in it, not mere l y
those who stand as candidates.
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Stretching the 
meaning of time

DTI Consultation Document on
Measures to Implement the
Working Time Directive

O n 6 December 1996 the
D e p a rtment of Trade and

I n d u s t ry published a Consultation
Document on measures to imple-
ment the Working Time Directive in
the United Kingdom. The deadline
for responses is 6 March 1997. 

This means that the UK will not
pass legislation to implement the
D i rective before March. It is quite
possible that the necessary legislation
will not be passed this side of the
General Election. 

The Consultation Document
states that “at the end of the consul-
tation period, the Government will
take stock of the position in the light
of responses received. Implementing
legislation will be drafted and the
G o v e rnment will consider whether
t h e re needs to be any further 
consultation before implementation

m e a s u res are put before Parliament”
(para 1.5). 

The Government plainly intends
to adopt a grudging and minimalist
a p p roach to implementation: the
same approach which created such
legal difficulties over the Acquire d
Rights Directive. The Govern m e n t
intends to pass Regulations as a token
implementation of the Dire c t i v e ,
intending to repeal the legislation if it
succeeds in persuading the other EU
countries that the Directive should
not apply to the UK.

This approach runs through 
the proposals. The Govern m e n t
seeks to implement in a way which
grants minimal rights and involves 
minimum disruption to existing 
l e g i s l a t i o n .

The Government even goes to
the extent of warning employers not
to incorporate the new statutory
entitlements into terms and condi-
tions, otherwise employees would
gain contractual rights which could

not be unilaterally withdrawn.
Thompsons has pre p a red a

detailed briefing on the Consultation
Document which has been sent 
to trade unions. This article high-
lights some of the main features of
the pro p o s a l s .

No Substa n t i ve Rights

The Consultation Document 
does not propose substantive rights
for workers which can be dire c t l y
e n f o rced against their employers. 
It does not propose statutory rights 
to breaks, rest periods, holidays etc. 

It proposes merely that workers
should not suffer detriment or 
dismissal for asserting their entitle-
ments. A worker, for example, would
not be granted a right to insist on 4
weeks paid leave, but if he asked for
leave, he could not be sacked or 
disciplined for doing so. 

If the employer refuses the 
leave, the only remedy which the
Consultation Document seems to
suggest is for the worker to defy 
the employer, take the leave and
have the right to a remedy if the 
employer takes action. This is 
l u d i c rous and would not amount to
p roper implementation.

Wo rke rs

The G o v e rnment tries to limit 
the application of the Directive 
to employees, even though the
D i rective covers ‘workers’, which
should include anyone who works
under a contract to provide serv i c e s
p e r s o n a l l y.

E xcluded Secto rs

The Government tries to draw the
excluded sectors as widely as possible
so that anyone in the transport sector
is excluded, even ‘retail staff working
in airports’. This is unsustainable. 
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C o l l e c t i ve Agre e m e n t s

Many of the provisions of the
D i rective may be modified by 
collective agreements or ‘agre e m e n t s
between the two sides of industry ’ .
The Consultation Document 
suggests that agreements between
the two sides of industry could be
reached with elected re p re s e n t a t i v e s ,
without any guarantees of indepen-
dence or re p resentativeness, and
without any mechanism by which
those re p resentatives would be
accountable to those they are 
supposed to re p re s e n t .

This takes no account of the
E u ropean Commission’s challenge 
to the role of elected re p re s e n t a t i v e s
in the Collective Redundancies 
and Transfer of Undert a k i n g s
Regulations 1995 and the lack of
s a f e g u a rds in those Regulations (see
LELR issues 1 and 4). It appears to
i g n o re the proper interpretation of
‘the two sides of industry’ which
must mean a higher level than an
individual employer and individual
employee re p re s e n t a t i v e s .

B re a ks

It is suggested that legislation 
need only provide for a five minute
b reak which can be taken at the
w o r k s t a t i o n .

H o l i d ays

T h e G o v e rnment suggests that
employees could be re q u i red to 
w ork 48 (or 49) weeks in any 
year before qualifying for any 
s t a t u t o ry paid leave.

O ve rv i ew

These are just some of the are a s
w h e re the proposals do not appear to
implement the Directive. The overall
s t ru c t u re of the proposals is funda-
mentally flawed. It does not allow for
e ffective enforcement by workers.
Indeed, enforcement by workers
may not be enough on its own. 

Most other EU states provide for
e n f o rcement through a labour
inspectorate. A combination of 
individual rights and eff e c t i v e
e n f o rcement by an agency or 
inspectorate seems the most 
a p p ropriate mode l .
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Jones v Tower 
Boot Company Limited 
(unreported),Court of Appeal 

In a landmark judgment the Court 
of Appeal has given a wide defin i t i o n
to the words ‘in the course of 
employment’ to give them their 
natural and ord i n a ry meaning in 
discrimination cases.

Both the Sex Discrimination Act
and Race Relations Act make
employers liable for acts of 
discrimination committed by their
employees in the course of their
employment. It does not matter
whether or not it was done with the
e m p l o y e r’s knowledge or approval.  

But employers will not be liable if
they can prove that they took the
steps that were reasonably practica-
ble to prevent the employee - the
individual discriminator - from carry-
ing out the acts of discrimination.

It there f o re begs the question of
what actually amounts to ‘in the
course of employment’. The defini-
tion of that phrase becomes cru c i a l
in defining the parameters of the law.

Raymondo Jones had suff e re d
appalling racial abuse - both physical
and verbal - during his month of
employment at Tower Boot Limited,
w h e re he was the first ever black or
ethnic minority employee. During
his employment he had his arm
b u rnt with a hot scre w d r i v e r, was
whipped on the legs with a piece of
welt and had metal bolts thrown at
his head. He was also subject to
racial abuse.  He left the job after a
month because of his tre a t m e n t .

The Industrial Tribunal found
that Tower Boot Limited was liable
for the acts of race discrimination
and awarded £5,000 compensation.
Jones had neither named the individ-
ual perpetrators nor claimed race
discrimination against them dire c t l y,
so that part of his claim failed.  

The Tribunal made no findings of
fact against management’s direct ro l e

in the discrimination. But the EAT
o v e rt u rned the decision finding that,
since the discrimination was not 
c arried out ‘in the course of 
employment’, Tower Boot Limited
was not liable.

A majority of the EAT gave a 
n a rrow definition of ‘in the course of
employment’ identical to that used in
common law, such as employer 
negligence.  They said the employer
is liable for the employee’s acts
which are authorised by the employ-
e r.  An employer will only be liable
for acts which are not authorised if
they are so closely linked with autho-
rised acts as to amount to a way of
doing an authorised act.  The use of 
a screwdriver for the purpose of
b u rning a colleague’s arm and the
other attacks on Jones did not fall
within that definition, the EAT said.

In a powerful judgment, the
C o u rt of Appeal overt u rned the EAT
and stressed the need to give the
w o rds a broad definition and their
natural meaning. Tribunals must
i n t e r p ret the everyday meaning of ‘in
the course of employment’.

The purpose of the law is to elimi-
nate discrimination in employment
and to widen the net to make both
employees and their employers liable
for acts of race and sex harassment.
It is only if an employer can show
that it has taken the reasonable steps
to prevent acts of discrimination, that
they will be able to escape liability.

The law should be interpreted to
enable it to achieve its purpose and
t h e re f o re be given a broad re a d i n g .

It is hoped that the judgment 
will encourage employers to take
p reventative measures to pre v e n t
discrimination and harassment fro m
happening in the work place.  It is
likely that reasonable steps will con-
tinue to be judged by the standard
set in the Codes of Practice by the
Equal Opportunities Commission,
Commission for Racial Equality and
E u ropean Commission.

Put the boot into discri m i n a t i o n :

judgment of Towe ring pro p o rt i o n s



The Police Bill currently going thro u g h
Parliament has been introduced by th e
G o v e rnment backed by claims that it will assist
the Police in the fight against crime and will
legalise the 2,000 covert bugging operations
which take place every year.At present, the use by
the Police of bugging devices is wholly unre g u l a t-
ed by statute and is subject only to 1984 Home
Office Guidelines.  

The Guidelines do not confer legal immunity,
and there f o re covert entry by the Police into pri-
vate pro p e rty to plant bugs is unlawful and could
be subject to legal action. By contrast, the security 
s e rvices are regulated by statute and the Home
S e c re t a ry ’s prior authority will justify entry, 
effectively granting legal immunity.

The Bill has attracted almost universal criti-
cism from civil libertarian groups, the judiciary
and lawyers. It would allow Chief Constables (or
subordinates) to authorise the legal use of bugs in

cases of serious crime, with no control by the
Courts or Ministers. 

The only provision for any kind of check would
be a Commissioner to review such activities after
the event, and investigate any complaints. But the
Commissioner’s decision could not be appealed or
questioned in Court.  

T h a n k f u l l y, during its passage through the 
House of Lords, the Government suff e red a
defeat when Peers, backed by Labour and Liberal
Democrats, forced an amendment to ensure that
prior authorisation for intrusive surveillance 
operations be obtained either from senior judges,
s e rving as security Commissioners, or altern a t i v e-
ly circuit judges.  This leaves the Bill in disarr a y,
and it remains to be seen what action the
Government will now take.

In other ways the Bill remains unamended 
and continues to cause serious concern. The
police will still have grounds for the wide ranging
use of bugs in the investigation of serious 

crime, albeit with prior judicial approval.  
A serious crime is defined as an offence which

“involves the use of violence, results in  substantial
financial gain or is conduct by a large number of
persons in pursuit of a common purpose”. This 
definition is unacceptably wide and vague.  

Although commentators focussed on the eff e c t
on mass public protests concerning live animal
e x p o rts or road building projects, the implications
for trade union activities are clear: industrial
action, and other forms of protest planned by
trade unions and their members, could give rise to
a reason under the Bill for the police to seek to
bug individual trade unionists and officials, and
also their union and lawyer’s offices.

It is alarming that there are no exceptions at all
under the Bill for journalists or for those in 
p rofessional practice such as lawyers (and indeed
doctors). This essentially erodes the vitally 
i m p o rtant principle of professional privilege,
w h e reby those consulting lawyers can be confi-
dent that what passes between them and their 
professional advisors is confidential.  

Trade unions seeking legal advice about a 
proposed course of legal or industrial action could
find those consultations the subject of Police 
s u rveillance and interf e rence, so infringing the
union’s ability to organise its activities effectively.  

Whilst prior judicial approval may act as 
some constraint on the police, the right to

consult lawyers in confidence should be 
p re s e rved. At the very least, the use of bugs
should be limited to investigating the activities of
the solicitor who is suspected of knowingly 
p a rticipating in criminal activity, rather than
lawyers simply engaging in the day to day activity
of giving legal advice.

Trade union activities should be exempt.  It is
to be hoped that further amendments will be
made to the Bill before it finds its way to the
Statute Book.
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Bugging and 
burgling - proposed 
new powers would 
make them legal


