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About Thompsons  

Thompsons only acts for trade union members and the victims of injury, never for employers or insurance 

companies. At any one time, the firm will be running 70,000 personal injury claims including approximately 600 

mesothelioma cases. We have the largest specialist dedicated national asbestos litigation team in the UK with 

unrivalled experience from representing thousands of mesothelioma sufferers and their families. 

We established the first successful compensation claim for asbestos disease in 1972 and have been at the 

forefront of ground breaking legal challenges in asbestos litigation ever since. In the last decade we acted for the 

representative asbestos victim in T&N Plc v RSA in the Companies Court, the Barker appeals and Pleural 

Plaques Test Litigation in the House of Lords and most recently brought the only trade union backed lead case, 

on behalf of Unite, in the successful Mesothelioma Employer’s Liability ‘trigger issue’ Litigation in the Supreme 

Court. 

The firm participates regularly in government consultations. 

Joint Experts’ Response  

Submitted with this response at Annexe A is a joint experts’ response which Thompsons was heavily involved in 

producing. We adopt that response in its entirety. The following commentary is the firm’s view of the process 

leading to the consultation and the true intent behind it.	
  

Introduction  

Summary – a corrupted consultation 

Many consultations are cynical; this one has been corrupted by the relationship between the Conservative led 

Government and the Insurance Industry. In adopting, without modification, a series of proposals made by the 

Association of British Insurers, this is not, as the Government claims, an attempt to ‘fix’, improve or speed up the 

system for compensating the terminally ill victims of asbestos disease. That system by and large works well, and 

elements of it (the RCJ ‘show-cause’ fast track, for instance) are exemplary. 

This consultation’s naked intent is to reduce the amount of money paid by insurance companies. That will be by 

far the most significant result of these changes. All the outcomes for dying mesothelioma patients and their 
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families will be worse: a more bureaucratic, more onerous and inherently unfair process, which takes longer and 

will yield lower settlements for the painfully dying and the recently bereaved. 

Constructing a rationale which superficially conceals this intent has required the deliberate manipulation of data. 

The consultation’s central premises are based on secondary analysis of an undisclosed data set repeated 

requests for which have been consistently refused by Government. 

The starting point is thus a set of inaccurate assertions derived from the manipulation of undisclosed statistics 

which fly in the face of overwhelming contrary evidence from every stakeholder group except insurance 

companies and those who represent them. 

Every single asbestos victim support group is implacably opposed to all of these proposals.  

The consultation’s spurious raison d’etre 

The Ministerial foreword states that the Government “recognises that there is a special and urgent case” for 

reforming the way mesothelioma claims are handled. This is a specious assertion, which is not based on any 

independent and therefore reliable evidence.  

The only stakeholders lobbying for these “reforms” are the insurance companies and their representatives. 

Insurers have a fiduciary responsibility to maximise profit; they are not responsible for the fair treatment of the 

dying and the recently bereaved. That is the responsibility of the ultimate regulator and moderator of business 

excess – the Government. It is a responsibility wholly neglected by this consultation.  

The Minister also claims that “our priority is to ensure that mesothelioma claims are settled quickly and fairly”. 

Neither of these assertions are true since the real purpose and effect of these proposals will be to make the 

mesothelioma claims process more unfair for victims, more onerous and slow and, by reducing the cost of claims, 

more favourable to insurance companies.  

The consultation offers no explanation at all of how the Government reached the conclusion that there is “a 

special and urgent case” for “reform”.  

Proper analysis would show that the current system (the High Court specialist mesothelioma list) is swift, cost-

effective and fair. So much so that it ought to be used as a model for the litigation of other kinds of claim. Yet 

there is no analysis of it in this consultation, rather it is bizarrely treated as axiomatic that this innovative, quick, 

cost-effective system must be undermined.  
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The only party which benefits from undermining the existing system is the insurance companies. 

The consultation’s corrupted process  

The consultation simply adopts - without modification or any critical assessment by the MoJ - a series of 

proposals drafted by the Association of British Insurers. At the same time, the MoJ has refused to include 

proposals made by the Asbestos Victims Support Groups’ Forum UK, the highly respected body comprised of 

organisations representing sufferers throughout the UK.  

Taken together, this amounts to a process which goes beyond being flawed – it is a sham. The MoJ has 

repeatedly refused requests to release its base data and better, indispensible, sources made available to the MoJ 

have been ignored.  

The consultation relies on data from only two main sources: (1) secondary analysis by the MoJ of an interim data 

set provided by NIESR for a different purpose and (2) a limited survey by the British Lung Foundation. 

The statistical evidence presented from the interim data set is demonstrably unreliable. The BLF survey is purely 

anecdotal and has been used in a highly selective and misleading way.  

These inadequate sources and misrepresented data do not support the core assumptions within the consultation: 

first that around 50% of cases take more than 12 months to settle, and second that the average value of litigated 

cases is not significantly more than non-litigated cases. 

More imaginary problems, and the real causes of actual delay 

Though successful and sound at its core, the current system for settling mesothelioma claims is not impervious to 

improvement. Like any process, it could be beneficially refined. But because this consultation has adopted the 

false axiom that major delays are such a serious problem that the current system must be undermined, it makes 

no attempt to investigate the real causes of such delays as do occur or how they could be resolved.  

The consultation assumes a main cause of delay to be the failure by claimant solicitors to gather necessary 

information. This is not true. There is no evidence whatsoever that this is true, and none is adduced by the 

Government. Even the BLF survey identifies defendant/insurer behaviour as overwhelmingly the most frequent 

cause of delay. The failure of solicitors swiftly to collect information was not adduced by any participant in the BLF 

survey as even a possible cause of delay.  
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Yet the first aim of the proposed Mesothelioma Pre-action Protocol - and the focus of many of its provisions - is to 

“encourage the provision of early and full information about the claim”. An elaborate protocol – drafted by 

insurance companies and adopted verbatim by the Government - is created in order to solve an artificial problem 

of delay. It places onerous and one-sided new duties on the painfully dying and recently bereaved and will have 

the effect of slowing down the process and reducing the cost of claims payable by insurance companies. 

The consultation has fundamentally misrepresented the reality and chosen to ignore the real causes of delay. 

The real causes of delay 

In our experience, the current system (i.e. the High Court specialist mesothelioma list) generally works very well. 

Mesothelioma sufferers tend to be represented by specialist and experienced practitioners who understand what 

is required to establish a claim and where they’re not, the Master controlling the court process overtly ‘licks them 

into shape’, ensuring that issues in dispute are narrowed and that tight timetables are observed.  

The root of almost all delay that does occur is simple, obvious: cynical delaying tactics as part of the deliberate 

strategy of almost every insurance company at every turn.  Proper analysis would have made clear that delay is 

the central mechanism of a sophisticated machine constructed by insurers to avoid or limit paying compensation 

to the victims of mesothelioma.  

Bluster as they may in protest, it is axiomatic that early settlement for the full and proper value of the claim is most 

insurance companies’ least favoured option. The longest possible delay in the issuing of even the most inevitable 

proceedings and settlement at the lowest possible level is their strongest preference. So they deliberately delay 

settlement, in order to wear down the dying or recently bereaved claimant, using uncertainty, anxiety, stress and 

risk as tactics.  

Those tactics have powerful harmful effects on the painfully dying and those coping with recent bereavement and 

thus often succeed in driving down the figure they are prepared to accept in order to achieve closure; to ‘get the 

thing over with’. The proposals in this consultation are intended to make this strategy of attrition easier to operate 

and more ruthlessly efficient in its outcome. We have no doubt that, if implemented, it will achieve that aim. 

Beleaguered families and dying individuals will settle for less.  

To achieve prompt settlement of claims on reasonable terms the only effective leverage against insurance 

companies is litigation, and the imminent threat of litigation. These proposals are designed to postpone the stage 

at which that leverage can be applied. 



	
  

	
  5	
  

The Government should recognise that the default setting of almost all insurers in almost all mesothelioma cases 

is to value below a reasonable level at every stage, never to admit liability unless faced with incontrovertible 

evidence, never to settle until forced to do so by court proceedings or the imminent threat of proceedings.  In 

other words, one party to almost every case is a systematically disingenuous interlocutor. How can the 

Government – if it is concerned with improving the claimant’s experience and the outcome for them - not 

apprehend this as the primary, systemic cause of delay? 

The way to improve the system would be to restrict insurance companies’ ability to obfuscate and delay – 

whereas these proposals institutionalise and extend it. Which is not surprising, as they were drafted by the 

Association of British Insurers. 

Squeezing victims by fixing costs 

Costs are not fixed; they inevitably vary according to many factors, not least among which is insurer behaviour. 

That is why, when costs are disputed, they need to be independently and expertly controlled, as they currently 

are, by court managed costs budgeting and costs judges. In truth, concern about unnecessary legal work is not 

really the reason the insurance industry, through its Conservative Government proxy, is proposing a fixed 

recoverable costs regime. The real agenda, and likely consequence, is to use price as a mechanism to drive 

down the quality and experience of claimant representation and impose the burden of unrecovered legal costs on 

the victim and their family 

Because mesothelioma cases are complex, mesothelioma sufferers need particularly experienced, specialist 

solicitors. A fixed cost regime militates in precisely the opposite direction: towards the use of inexperienced 

solicitors, with the inevitably commensurate diminution in the quality of representation for victims, and the 

commensurate benefit to insurers.  

A costs regime which is fixed is particularly unsuited to a legal environment which is increasingly dynamic. 

Mesothelioma cases are becoming more complex as the preponderant nature and extent of asbestos exposure 

shifts away from the direct correlation typical of traditional industrial environments to the indirect and intermittent 

exposure commonplace in construction trades and workplaces. Thus greater, not lesser, expertise is more vital 

than ever if claimants are to have access to justice and equality of arms. 

A fixed costs regime would remove one of the most potent incentives for a defendant to settle quickly. On the 

contrary, it would encourage even greater defendant obstruction and delay, putting even more pressure on 

claimants to accept lower settlements than they would otherwise, contrary to the avowed aims of this consultation, 

but in line with its true intent. 



	
  

	
  6	
  

A fixed costs regime is wholly at odds with justice, efficiency and the decent treatment of the painfully dying and 

recently bereaved. 

The law currently incentivises settling after death 

Other things being equal, claims should obviously be processed as quickly as possible. There are some 

occasions, though, when the swiftest settlement is not the fairest. Such instances mainly result from a quite 

extensive set of legal anomalies which can make it financially advantageous to claimants to settle after the victim 

has died. It would be better if these anomalies were removed. Until they are, though, when speed of settlement 

and fairness are at odds, fairness should have primacy. 

Final resolution during the victim’s life will often represent a significant under-settlement of the claim, and deprive 

dependants (usually widows) of a substantial portion of the damages they could otherwise expect to recover in a 

posthumous claim.  

The reasons centre around bereavement damages and funeral expenses not being payable during life, and the 

better treatment of bereaved dependants under the Fatal Accidents Act 1976. (This is set out in more detail in the 

joint experts report, which we accept and adopt). 

The effect, though, is that mesothelioma sufferers are often forced to choose between settling for less during life, 

or dying with the uncertainty of an outstanding claim. 

 The obvious solutions are either to align damages for living claimants with those recoverable in claims for 

dependency under the 1976 Act, or to enact legislation comparable to the Rights of Relatives to Damages 

(Mesothelioma) (Scotland) Act 2007.  

A Government serious about addressing actual problems, rather than motivated merely to protect the insurance 

industry, would be pursuing one of the above courses, rather than adopting the measures proposed in this 

consultation. 

In the absence of this kind of full and fair compensation for living victims, though, there should at least be some 

standard provisions in the pre-action stage, where the claimant wishes, for early resolution of all issues of liability 

and causation; a meaningful interim payment during life; and a stay of the claim until after death. 

The law should not put terminally-ill claimants in this position. But while it does, the issue must be taken into 

account if victims and their families are to be treated fairly and with a modicum of decency.  
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Conclusion 

This consultation has been corrupted by the Government’s craven acceptance of a series of proposals drafted by 

the Association of British Insurers designed to drive down the cost of claims paid by insurance companies.  

No victim group, claimant lawyers, trade union or doctor identified or accepts the need for “reform”. The only party 

advocating it is the only party which benefits from it – insurance companies. 

The Government has adopted the Association of British Insurers’ proposals without modification or any critical 

assessment. At the same time, the MoJ has refused to consult on proposals put forward by those representing 

sufferers and their interests. 

The assumptions underlying the proposals drafted by the insurance companies are wrong. They are based on 

unsound statistical evidence and misrepresentation of anecdotal survey evidence. The MoJ has acquiesced 

entirely to the agenda of The Association of British Insurers. 

 As the MoJ has refused to supply its raw data, the consultation uses secondary analysis of an interim data set, 

which has been provided by the insurance industry and withheld from everybody else.  

The MoJ has made no attempt to examine the real causes of such delays as do occur. 

The proposed Secure Mesothelioma Claims Gateway (SMCG), or electronic portal, will not speed up 

mesothelioma cases. In fact, it is likely to cause further delay and confusion. Given the complaints about the RTA 

Portal - a significantly more basic system than the proposed SMCG – there is very real reason to doubt its likely 

functional effectiveness whereas the current use of email and fax is a proven successful means of transacting 

business quickly and efficiently. The claimed benefits of the SMCG, such as assisting clinical research, are 

incoherent, speculative and entirely unconvincing. There are also serious concerns about data protection and the 

inappropriate collateral use of information uploaded onto the SMCG.  

Fixed costs are a disingenuous attempt to drive down the quality of victims’ representation. The principle 

deliberately misunderstands the complexity of mesothelioma cases; and its implementation would remove a 

significant incentive to defendants to settle early - completely contrary to the avowed intention of these proposals.  

This consultation is in no sense a review of the LASPO provisions. Nor can it be seen as consultation on the 

results of a review. The Minister is on record in Hansard as having undertaken to carry out a review when he 

exempted mesothelioma claims by delaying implementation of sections 44 and 46 of the LASPO Bill. S.48 

requires those results to be published.  
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For it to be a proper review rather than what is before us - a deal stitched up with insurers behind closed doors - 

all stakeholders, including asbestos groups and mesothelioma charities, trade unions and their representatives 

should be able to participate fully, and it should be subject to Parliamentary scrutiny.  

The Government presents the ABI proposals as a comprehensive package. In truth, there is no connection 

between the draft protocol, the proposed fixed costs regime and the review of the LASPO exemption other than to 

serve the commercial interest of insurance companies at the expense of mesothelioma sufferers and their 

families.  

The stated aims of these proposals are not what this consultation is about. The real objectives are the opposite of 

what is claimed. Neither efficiency, nor cost-effectiveness, nor speed of resolution, nor the rights and comforts of 

the painfully dying and recently bereaved are the objects of these proposals. The single true object is to drive 

down the costs of claims for the benefit of insurance companies. Everything else stems from that.  

This consultation is a nakedly unethical attempt to undermine and circumvent an efficient, cost-effective and fair 

system with no conceivably positive outcome for the interests of those suffering the tragedy of mesothelioma with 

whom the Government purports to be concerned.  Instead the legitimate views of asbestos victims and their 

representatives have been treated with arrogance and disdain. 

 

 
Contact details/further information:	
  

Thompsons Solicitors 

Congress House 

Great Russell Street 

London 

WC1B 3LW 

 

IanMcFall@thompsons.law.co.uk 
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RESPONSE TO MINISTRY OF JUSTICE CONSULTATION “REFORMING MESOTHELIOMA CLAIMS” 
 
 
EXECUTIVE SUMMARY – 25 September 2013 

This consultation has made no attempt to explore or understand the reasons for delay in 
mesothelioma claims. The proposals demonstrate a serious lack of understanding of the real needs 
of mesothelioma sufferers. If implemented, the effect of the reforms will be the exact opposite of 
the stated aim of speeding up mesothelioma claims.  

The MoJ has adopted a series of proposals made by the ABI, but refused to consult on alternative 
proposals presented by representatives of mesothelioma sufferers. 

The assumptions that underpin the consultation proposals (including the frequently repeated 
assertion that “around 50%” of mesothelioma claims take over 12 months to settle and that the 
value of litigated cases is not significantly greater than non-litigated cases) are based on a partial and 
seriously flawed statistical analysis, and are invalid. 

There is no need for a specific mesothelioma pre-action protocol. The current pre-action protocol for 
Industrial Disease Claims applies to mesothelioma claims and works well combined with the 
specialist QBD fast track and show-cause procedure in the RCJ. The process envisaged by the 
protocol drafted by the ABI would be a retrograde step in the conduct of mesothelioma claims. Its 
actual effect would be to delay settlement and impose an unbearable pressure on mesothelioma 
sufferers either to accept unreasonable settlements or die without compensation. 

A secure mesothelioma claims gateway (SMCG), or electronic portal, will not assist the stated aim of 
speeding up mesothelioma cases and is likely to cause further delay and confusion. There are serious 
concerns about whether a SMCG would be either secure or practical. We consider that a SMCG has 
no useful role.   

Fixed recoverable costs will operate to the detriment of mesothelioma claimants by removing a 
major incentive for insurers to settle early, resulting in claims being under settled by inexperienced 
case handlers engaged by law firms competing to undertake this work at the lowest cost to 
maximise profitability. 

Nothing in the consultation proposals eliminates or modifies the continuing need for the protection 
of mesothelioma victims from the adverse effects of LASPO or justifies the removal of s 46 and 48 
exemption. 

 

Respondees  David Allan QC, Byrom Street Chambers 
  Harminder Bains, Partner, Leigh Day 
  Frank Burton QC, 12 King’s Bench Walk   
  Paul Glanville, Partner, John Pickering & Partners LLP 
  Sir Sydney Kentridge QC, Brick Court Chambers  
  Ian McFall, Partner, Thompsons Solicitors LLP 
  Dr Robin Rudd, Consultant Physician 
  Harry Steinberg, Barrister, 12 King’s Bench Walk 
  Patrick Walsh, Partner, Pannone LLP  
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INTRODUCTION  

 

1. The views set out below represent the opinions and experiences of the respondees only. It is 

submitted without prejudice to our contention that the Consultation process is seriously 

flawed. The Consultation has adopted, without modification, a series of proposals made by 

the Association of British Insurers.  

 

2. We do not accept the validity of the statistical assumptions that underpin the proposals, 

including (a) the frequently repeated assertion that “around 50%” of mesothelioma claims 

take over 12 months to settle and (b) that the value of litigated cases is not significantly 

greater than non-litigated cases.  

 

3. These key assumptions – premises on which the whole Consultation is built - are based on 

secondary analysis of an undisclosed data set. The analysis is riddled with mistakes and is 

statistically unreliable.  

 

4. Accordingly, we have requested disclosure of the raw data – to enable us to subject the 

secondary analysis and assumptions to independent expert scrutiny – but these requests have 

been refused by the Government.  

 

5. It is difficult to resist the conclusion, from the distortion of the process by statistical inaccuracy 

and the Government’s unwillingness to allow access to data which would show the fragility of 

their underlying assumptions, that the outcome is pre-determined in favour of the ABI 

proposals.  

 

6. Our overall opinion, derived from decades of experience in handling mesothelioma claims on 

behalf of the sufferers and their families, is that 

 

(1) the proposals demonstrate a serious lack of understanding of the real needs of 

mesothelioma sufferers; 

 

(2) the process has made no attempt to explore or understand the reasons for delay in 

mesothelioma litigation; and  
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(3) the effect of the proposals will in fact be the exact opposite of the stated aim of 

speeding up mesothelioma claims.  

 

7. We know from discussions with various asbestos victim-support groups that they are, without 

exception to our knowledge, implacably opposed to all of these proposals. We anticipate that 

this will be borne out by any submissions they make in response.  

 

8. If the real aim of the Consultation proposal is to help mesothelioma sufferers, the MoJ should 

listen to those who represent the victims, rather than the ABI, which most certainly does not. 

 

The aims 

 

9. The Ministerial foreword states that “… Our priority is to ensure that mesothelioma claims are 

settled quickly and fairly”. 

 

10. Yet the proposals set out in the Consultation paper would have exactly the opposite effect.  

  

11. We would support any proposed measure that helped to resolve mesothelioma claims quickly 

and fairly. We would endorse any proposal that promised to improve the lot of mesothelioma 

sufferers and their families. We would be particularly keen on measures that helped them to 

achieve fair settlement during life.  

 

12. The ABI proposals will frustrate rather than promote these objectives.  

 

13. The foreword further suggests that the Government “… recognises that there is a special and 

urgent case” for reforming the way mesothelioma claims are handled.  

 

14. This assumption of an existing problem with mesothelioma claims is not based on any 

evidence and merely seems to be a credulous repetition of ABI lobbying. It is not explained 

how and on what basis the Government has now come to this conclusion.  

 

15. We strongly believe that proper analysis would show that the current system (i.e. High Court 

specialist mesothelioma list) is swift, cost-effective and fair. If anything, it ought to be used as 
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a model for the litigation of other claims. It is a great pity there has been no such analysis of it 

in advance of this Consultation.  

 

16. Equally, we find it difficult to believe that the ABI’s concern is anything other than the cost of 

mesothelioma litigation to the insurance industry and, more specifically, the insurers’ outlay.  

 

The Consultation process is flawed 

 

17. The Consultation process is fundamentally flawed: 

 

(1) The MoJ has adopted a series of proposals made by the ABI, but refused to consult on 

alternative proposals presented by representatives of mesothelioma sufferers; 

 

(2) The sources of information are limited and unreliable. Better, essential, sources have 

been ignored. The key assumptions underlying the proposals are based on a statistically 

flawed secondary analysis of undisclosed data; 

 
(3) The MoJ has repeatedly refused requests to supply the raw data to allow the 

assumptions to be properly scrutinised. 

 

(4) The Consultation makes no attempt to investigate the real reason for delay in these 

cases and, therefore, cannot realistically hope to achieve its purported aim; 

 

(5) The underlying premise is simplistic and misunderstands the real needs of 

mesothelioma sufferers.  

 

18. Accordingly, the Consultation is misdirected and will not help to achieve its purported aim of 

providing swift and fair resolution of mesothelioma claims.  

 

Wholesale adoption of the ABI proposals 

 

19. The Consultation is a recitation of a series of proposals drafted by the ABI.  

 

20. It would be naïve, bordering on absurd, to think that these proposals represented anything 

other than the interests of those they represent. 
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21. These proposals have been adopted without any modification and seemingly without any 

critical assessment by the MoJ.  

 

22. Further, the MoJ has refused to include proposals made by the Asbestos Victims Support 

Groups Forum UK, a highly respected body which is comprised of many organisations who 

represent sufferers across the UK.  

 

23. The refusal to consider the Forum’s proposals is inexplicable and incompatible with the stated 

aim.  

 

24. If the Government wishes to help mesothelioma sufferers, it should listen to those who 

represent them, such as the Forum, rather than those who represent the defendant insurers.   

 

The Consultation sources are limited and unreliable; essential sources have been ignored 

  

25. In essence, the Consultation paper presents data from only two main sources: (1) secondary 

analysis by the MoJ of an interim data set provided by NIESR for a different purpose and (2) a 

survey by the British Lung Foundation.  

 

26. The statistical evidence presented from the interim data set is demonstrably unreliable. The 

BLF survey is anecdotal evidence with a very low response rate and has been used in a 

selective and misleading way.  

 

27. The sources were inadequate and do not support the key assumptions (a) that around 50% of 

cases take more than 12 months to settle and (b) that the average value of litigated cases is 

not significantly more than non-litigated cases. 

 

28. If, which appears to be the case, that these assumptions are unreliable and probably incorrect, 

the whole Consultation process is undermined.  

 

29. The MoJ analysis has also been too simplistic to be of any use.  

 
 

30. Further, it appears that no attempt has been made to consult with the QBD Masters who run 

the specialist mesothelioma list. It is difficult to imagine a more experienced and 
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knowledgeable source of information on the manner in which mesothelioma claims are 

routinely handled and determined.    

 

31. At appendix 1 we attach (1) expert analysis from three statistical experts and (2) our brief 

summary of the statistical flaws in the MoJ analysis of the interim data set and the misuse of 

the BLF survey data. 

 

Refusal to provide raw data 

 

32. Numerous requests have been made by the Asbestos Victims Support Groups Forum UK and 

others for disclosure of the raw data set from the NIESR to enable interested parties to make a 

proper response to this Consultation.  

 

33. The MoJ has repeatedly refused these requests without, in our opinion, any adequate or 

justifiable reason. 

 
34. The result is a Consultation paper that is based on the MoJ’s secondary analysis of an interim 

data set, provided by the insurance industry, which has been kept secret from everybody else.  

 

The assumptions about delay 

 

35. The Consultation makes no attempt to investigate the real causes of delay in mesothelioma 

cases. If the MoJ does not understand why these cases are sometimes delayed, and is not 

prepared to take steps to find out, then it cannot realistically hope to achieve the purported 

aim. 

 

36. It appears that the misleading presentation of the BLF survey by the ABI has led the MoJ to 

misunderstand the real causes of delay. 

 

37. The Consultation papers assume a main cause of delay to be the failure by claimant solicitors 

to gather necessary information. So the first aim of the MPAP - and the focus of many of its 

provisions - is to “encourage the provision of early and full information about the claim”. 

 
38. In fact, the BLF survey reveals that defendant/insurer behaviour was, by some considerable 

margin, the most frequent complaint of those respondees who had experienced delay. Not a 

appendix 1 
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single respondee cited a failure of their solicitors to collect information from them in a timely 

manner. 

 
39. The MoJ has failed to appreciate the main causes of delays (summarised below) and nothing 

in the ABI protocol addresses these matters. The ABI protocol is therefore directed at solving 

imaginary / minor causes of delay at the expense of solving the real / major causes of delay. It 

will not increase the speed and efficiency of the claims process. 

 

 The real causes of delay 

 

40. In our experience, the current system (i.e. High Court specialist mesothelioma list) generally 

works very well. Mesothelioma sufferers tend to be represented by specialist and experienced 

practitioners who understand what is required to establish a claim.  

 
41. Where delay arises, it is usually for one or more of the following reasons: 

 

(1) Insurers and employers benefit from holding on to money for as long as possible, even 

where settlement in inevitable. The insurance industry shows little appetite for early 

settlement as distinct from delaying issue of proceedings; 

 

(2) Individuals handling mesothelioma claims for insurance companies tend to be less 

experienced, without authority to make swift decisions. By contrast, the solicitors 

engaged by the insurers are more experienced and able to progress cases even where 

disagreements remain; 

 
(3) Insurers often deliberately delay settlement for tactical reasons. This may be part of a 

strategy of attrition, to wear down the claimant and to induce anxiety about their 

prospects of success, which, in turn, drives down the likely settlement figure. This will 

be very much easier to achieve and will increase if the ABI protocol is introduced; 

 

(4) Sometimes the reason for delaying settlement will be yet more cynical; a claimant with 

no spouse, or other dependants, will lose a substantial part of the claim (i.e. for the so-

called “lost years”) if they die before the settlement. Insurers are alive to this potential 

windfall; 
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(5) Taking these factors into account, insurers almost invariably value these cases below a 

reasonable level. This is inevitably reflected in offers made, if any, in the pre-litigation 

stage; 

 
(6) Very often, there will be numerous issues in dispute (life expectancy but for the illness, 

life expectancy of dependants, etc). Insurers frequently insist on obtaining their own 

expert evidence on such issues (from one or two particularly favoured experts and, 

therefore, very busy experts) and will not be prepared to reach agreement until they 

have done so; 

 
(7) Frequently, there is more than one defendant involved and more than one insurer for 

each defendant. They seemingly find it difficult to agree apportionment and insurance 

liability cover even in simple cases. They also undertake extensive investigations to find 

others to whom they can pass on some or all of their responsibilities or to claim 

contribution; 

 
(8) Insurers will invariably not admit cover unless presented with incontrovertible 

evidence; 

 
(9) If the insurer is insolvent (i.e. Chester Street or similar), the FSCS becomes involved and 

the claim will take additional time to “validate”, while other potential paymasters are 

sought; 

 
(10) Many insurers have kept no records and, in many cases, the records have been 

systematically destroyed (this failure to keep records has been recognised in 

Parliamentary debate and is one of the reasons for the proposal of the Mesothelioma 

Bill); 

 
(11) It can be difficult to identify exposures to asbestos dust which by the standards of the 

time amount to a breach of duty; 

 
(12) There is often significant dispute between parties’ expert witnesses as to whether a 

particular set of facts amounts to an exposure which is both in breach of duty and 

causative of the disease. 

 

42. None of these issues is addressed, or will be solved, by the ABI protocol. 
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43. An additional cause of delay is the relatively frequent occurrence of test cases which have 

been taken to the appellate courts by the insurers to try to reduce their liabilities or the 

compensation payable to mesothelioma victims. There has been many. In Fairchild, for 

instance, where two insurers argued that if they had each negligently exposed a 

mesothelioma victim to asbestos, it would be impossible to ascertain who had caused the 

illness and, therefore, that they should both escape liability. Or in Barker, where the insurers 

argued a victims damages should be reduced if he or she had been also been exposed to 

asbestos while self-employed. Or in Durham, the so-called trigger litigation, where the 

insurers argued that the policy would cover the victim only if the onset of the disease was 

during the period of cover (an impossibility in most cases).  

 

44. These cases, and others like them, took years to resolve and many mesothelioma victims had 

to wait until they did.  Many died before resolution. 

 

45. There does not appear to have been any attempt to analyse what effect this insurer-led 

targeting of mesothelioma claims has had on the perception of delay.  

 

46. It is difficult to accept or believe that the barrier to swift and fair settlement of mesothelioma 

claims is for want of a procedural timetable drafted by the ABI. 

 

47. We believe that the single most effective way to increase the speed and efficiency of 

mesothelioma claims would be to discourage unmeritorious defences that are purely designed 

to drive down the value of a case.  

 

48. It is unsurprising that the ABI-drafted protocol does not address this issue; but it is surprising 

that the MoJ has not.  

 

The Consultation is too simplistic and misunderstands the needs of mesothelioma sufferers  

 

49. The central premise - that all mesothelioma cases should be resolved quickly – is 

understandable but, within the constraints of the law as it currently stands, too simplistic. 

 

50. For reasons which we will outline briefly, final resolution during the victim’s life will often 

represent a significant under-settlement of the claim, and deprive dependants (usually 
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widows) of a substantial portion of the damages they could otherwise expect to recover in a 

posthumous claim.  

 
51. This is principally because:  

 

(1) Bereavement damages (currently at £12,980) are not payable during life; 

 

(2) A claimant cannot recover for funeral expenses during life, even where death is around 

the corner; 

 
(3) At common law, a living claimant cannot recover damages for services that he or she 

would have provided to dependants after his or her death. But this is recoverable as 

“services dependency” in a claim under the Fatal Accidents Act 1976; 

 
(4) A claim for income dependency under the Fatal Accidents Act 1976 is usually 

substantially more valuable – assuming the same basic factors of income and life 

expectancy but for the illness – than a claim for “lost years” at common law. The 

anomaly arises out of the different treatment of living expenses.  

 
(5) Typically, in our experience, a claim brought by a widow will be about 20% more 

valuable than the equivalent claim during life.  

 
(6) A mesothelioma sufferer will often face this dilemma: the resolution of the claim during 

life at a substantially reduced level or dying without any recompense for the illness and 

with the uncertainty of an unresolved claim. 

  

52. The obvious solution would be to align damages for living claimants with those recoverable in 

claims for dependency under the 1976 Act. Alternatively, comparable legislation to the Rights 

of Relatives to Damages (Mesothelioma) (Scotland) Act 2007 could be enacted. Whilst 

mesothelioma sufferers in England and Wales have to make the invidious choice of staying 

their claim until after their death in order that their families might be more financially secure, 

in Scotland this is not the case. A case may be settled in life and, after death, dependency 

payments can be made.  

 

53. In 2007, the Department for Constitutional Affairs issued a consultation paper, CP 9/07, 

providing options to achieve the outcome envisioned in the then Rights of Relatives to 



12 
 

Damages (Mesothelioma) (Scotland) Bill. However, nothing has been done to achieve parity 

with Scottish mesothelioma sufferers since then.  

 
54. The Government could act, indeed could have acted long ago, to give dying mesothelioma 

sufferers the solace of knowing that their claim would be settled in life without jeopardising 

their families’ financial security. 

 
55.  These matters ought to have been considered in the Consultation. The failure to do so 

undermines the stated intention to provide settlements that are not only quick but also fair.  

 
56. This is another example of how a failure to understand the causes of delay has prevented the 

Government from devising reforms that address the real problems for mesothelioma sufferers 

in the current process. 

 
57. In the absence of full and fair compensation for living victims, we suggest that in the pre-

action stage that there should be some standard provisions, in appropriate cases and where 

the claimant so wishes, for the following:  

 

(1) Early resolution of all issues of liability and causation; 

 

(2) A substantial interim payment to meet the claimant’s needs during life (in accordance 

with the Minister’s recognition that early compensation is necessary to ease the 

sufferings of victims); and 

 
(3) A stay of the claim until after death, so as to allow the final value of the claim to be 

assessed on a full basis. 

 

58. The law should not place terminally-ill claimants in this position. But this issue must be 

understood, and dealt with effectively, if swift justice is not to degenerate merely into quick 

processing.  

  

Conclusion 

 

59. The ABI has produced a series of proposals drafted for the benefit of its 

members/stakeholders. 
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60. The MoJ has adopted these proposals without modification or any critical assessment. At the 

same time, the MoJ has refused to consult on proposals put forward by those who represent 

the interests of the sufferers. 

 
61. The assumptions underlying the Consultation are distorted and incorrect. They are based on 

flawed statistical evidence and a selective, misleading and unfair presentation of anecdotal 

survey evidence.  

 

62. Real and essential sources have been systematically ignored. 

  

63. The MoJ has refused to supply the raw data and so this Consultation proceeds on the basis of 

secondary analysis of an interim data set, which has been provided by the insurance industry 

and kept secret from everybody else.  

 

64. The Consultation is misdirected and wrong-headed.  

 

65. The failure to consider the reasons for delay undermines the whole process. If the MoJ is not 

prepared to explore the reasons for delay, it cannot seriously hope to avoid that delay. 

 

66. The proposed SMCG will not assist with achieving the goal of speeding up mesothelioma cases 

and is likely to cause further delays and confusion. It is difficult to see how it will expedite the 

exchange of information over and above the use of email and fax which is already 

commonplace. It is likely to suffer from significant functional failures, particularly given the 

complaints about the RTA Portal which is a significantly more basic system than the proposed 

SMCG.  

 

67. The cited benefits of the SMCG, such as assisting clinical research, are flawed and speculative 

at best. They appear to be nothing more than a window dressing exercise by the ABI to sell 

the SMCG which will be of no benefit to mesothelioma sufferers.   In addition, there are 

serious and significant concerns about data protection and the inappropriate collateral use of 

information uploaded onto the SMCG.  
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68. The FRC proposals are entirely inappropriate in principle and calculation. The principle of a 

FRC misunderstands the complexity and difficulties presented by mesothelioma cases. The 

creation of a FRC would remove a significant incentive to encourage defendants to settle 

early, which is completely contrary to the stated intentions of this Consultation.  

 

69. No explanation has been given to explain how the proposed fixed levels have been calculated 

and this seems to have been done without any consultation with the stakeholders with the 

benefit of actuarial evidence. This is wholly unsatisfactory.  All stakeholders, including 

asbestos and mesothelioma charities would be able to participate fully, albeit the precise 

structure of the review was not made clear. 

 

70. This Consultation is entirely incapable of being a proper, fair or comprehensive review of the 

LASPO provisions and should not be treated as such.  

 

71. Reassurances were sought, and given in, Parliamentary debates about the LASPO Bill. A full 

and proper review was to be conducted before sections 44 and 46 were bought into force and 

s. 48 requires those results to be published. All stakeholders, including asbestos and 

mesothelioma charities, should be able to participate fully in any review which should be 

subject to Parliamentary overview. This Consultation only incorporates the proposals of one 

stakeholder, the ABI, and is based on inaccurate data and misconceived assumptions. In 

cannot be viewed as a review nor a publication of the results of a review. 

 

72. The ABI proposals are presented as a package that will cure all ills. In reality, the connection 

between the protocol, the introduction of LASPO and the proposed fixed costs regime is flimsy 

and not based on any evidence.  

 

73. These proposals will not help to achieve the stated aim. Instead, they are a blatant attempt to 

destroy an existing system which is efficient, cost-effective and fair.  

 

74. If the Government is genuinely interested in the plight of mesothelioma sufferers, it ought to 

listen to those who represent them and not those who represent the insurance industry.  
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RESPONSE TO SPECIFIC QUESTIONS 

 

Question 1: What in your view are the benefits and disadvantages of the current DPAP for 

resolving mesothelioma claims quickly and fairly? 

 

Benefits of the current DPAP  

 

1.1 The DPAP and litigation are not separate procedures; they are different stages of the same 

process. They cannot sensibly be considered in isolation if the real aim of the Consultation is 

to promote swift justice.   

 

1.2 In its current form, the DPAP expressly acknowledges that its timescales may not be suitable 

for mesothelioma sufferers with unpredictable and short life expectancies. It requires the 

parties to act with appropriate urgency. This includes the provision of early disclosure of 

information by the claimant and swift responses by the defendant. 

 

1.3 The DPAP sets out good practice, but recognises the need for flexibility in this type of case. 

 

1.4 In the light of the obvious time constraints, and the unpredictability of the condition, best 

practice dictates immediate and full investigation. A defendant may make an offer at any 

stage after notification of the claim and knows that a failure to make an early reasonable offer 

may lead to litigation.   

 

1.5 The real benefit is that it, in appropriate cases, it (a) allows the early issue of proceedings and 

access to the specialist mesothelioma list and/or show-cause procedure and therefore (b) 

discourages plainly unmeritorious defences, by which defendant insurers may exert pressure 

on mesothelioma sufferers to settle their claim below fair value and which, if unchecked, has 

the effect of slowing down the process. 

 
1.6 The show cause procedure is quick, efficient and fair. It has revolutionised the conduct of 

mesothelioma claims for the benefit of the sufferers.  
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1.7 For example, we understand that the specialist list in London deals with about 1,200 

mesothelioma cases every year. Most of these take up no more than half an hour of the 

Court’s time. The vast majority settle and only a tiny proportion (probably fewer than 20 per 

year) proceed to any kind of trial or assessment of damages.  

 

1.8 The show-cause procedure is invaluable to mesothelioma sufferers with a short life 

expectancy. A defendant with a real defence is given proper opportunity to pursue it. But the 

process cuts through unmeritorious, time-wasting defences, and forces the parties to deal 

with the real issues expeditiously.  

 

1.9 Its very existence actively encourages defendants to take a more realistic approach to 

mesothelioma claims, speeds up the process and, crucially, discourages litigation.   

 

1.10 We are surprised that the Government and MoJ have made no attempt to analyse the efficacy 

of this existing specialist list in preparation for a consultation with the expressed aim of 

improving the ways in which claims are handled.  

 

1.11 It is equally surprising that the QBD Masters who run the list (who are possibly the most 

experienced in the administration of mesothelioma claims) do not appear to have been 

consulted. This lack of consultation with the QBD Master is particularly poignant as one of the 

ABI’s arguments is the specialist list is over utilised and is leading to a delay in claims being 

processed. No efforts appears to have been taken to confirm with the QBD Masters whether 

this premises is correct or invite suggestions as to how funding or resources could help 

address any such problems. 

 

1.12 There are a number of key factors underlying the marked success of the specialist list:  

 

(1) Summary judgment on liability, with the show-cause procedure, which shifts the 

evidential burden to the defendant after the claimant has produced sufficient evidence 

to establish exposure in breach of duty. The essence of the summary judgment system 

is the early elimination of liability as an issue so that an interim payment of damages 

and costs can be ordered. This is vital for many sufferers. But in most cases, it is the 

existence, rather than the use of the procedure, which promotes the early 

determination of liability issues and the elimination of wasteful disputes. 
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(2) Universal use of telephone Case Management Conferences 

 

(3) Extensive use of email for the promulgation of documents by parties and by the Court 

 

(4) The standardisation of procedures 

 

(5) The certainty of outcomes that tends to be produced by a consistent expert approach to 

the management of the claims. 

 

1.13 It is the very success of this system in providing speedy and fair outcomes for mesothelioma 

sufferers that appears to have precipitated this latest assault by the insurance industry. 

 

1.14 The early availability of Court proceedings ensures control and efficiency 

 

1.15 The ABI proposals, if adopted, would lead to the destruction of this system. This would be a 

backward step that will cause significant harm to mesothelioma sufferers.  

 

Disadvantages  

 

1.16 There are numerous of improvements that could be implemented if the Government is 

serious about its stated aim. They include: 

 

(1) The implementation of the Third Parties (Rights Against Insurers) Act 2010 which 

would enable mesothelioma sufferers to enforce their rights directly against insurers 

and so eliminate much unnecessary waste and delay (as recommended by the Law 

Commission in 2001); 

 

(2) Additional investment in the specialist RCJ mesothelioma list.   

 

1.17 But we do not perceive any specific disadvantages arising from the DPAP itself to 

mesothelioma sufferers. 
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Question 2:  How far do you think that a new dedicated MPAP would address the problems and 

meet the objectives set out above? 

 

2.1 Not at all.  

 

2.2 The alleged problem is one of delay. The Consultation paper frequently asserts that around 

50% of claims take more than 12 months to settle and that non-litigated claims take almost as 

long to settle as litigated claims. 

 

2.3 For the reasons outlined in the introduction section, we think that these assumptions are 

statistically unreliable.  

 

2.4 But the ABI protocol cannot hope to solve this purported problem because it is based on an 

obvious misunderstanding of its underlying causes. 

 

2.5 This failure to understand the causes of delay may be due, in part, to the choice and use of 

source material in the Consultation paper.  

 

The case for a specific protocol 

 

2.6 In our opinion, there is simply no need for a specific pre-action protocol for mesothelioma 

cases.  

 

2.7 The pre-action protocol for Industrial Disease Claims applies to mesothelioma claims and, 

combined with the list run by specialist QBD Masters and the show-cause procedure, works 

well. The existing protocol realistically acknowledges that the basic timetable may not be 

suitable for living mesothelioma claims.  

 

2.8 We do not accept the characterisation of an underlying problem of delay in the handling of 

mesothelioma claims. It is based on flawed analysis of statistically unreliable data. Essential 

sources have been systematically ignored.   
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2.9 For such data to be meaningful, typical settlement times must be analysed closely and in 

context. Does the data include, for instance, the enormous delays that were generated by the 

insurance industry in its wholesale attempt to avoid employers’ liability policies, and 

compensation to mesothelioma sufferers, in the trigger litigation? 

 

2.10 It is necessary to take into account the preference of some claimants to delay settlement of 

their claims until after their death, so that their dependants may receive full compensation 

(see the introduction above). 

 

2.11 It is our experience that such delays that do arise, are more usually the product of the 

defendant/insurers approach to litigation of this type: ie, to admit little or nothing, to put the 

claimant to proof on every issue and, wherever possible, to raise any and every conceivable 

defence, regardless of its likely merits or prospects of success.  

 

2.12 The underlying intention of such conduct is to drive down settlement values. This widespread 

practice was the reason for the foundation of the show-cause procedure; refer to White Book 

CPR3D-PD.    

 

2.13 The way to combat such time-wasting tactics is not to impose procedures which will introduce 

(a) further opportunities for delay and (b) a greater burden of pre-action disclosure on 

terminally-ill claimants, but (c) to reinforce and improve access to the show-cause procedure. 

 

2.14 The ABI protocol would effectively restrict the access of mesothelioma sufferers to the courts 

and to the show-cause procedure. The inevitable outcome of that alone is increased delay and 

a transparent denial of the sufferers’ access to justice. 

 

2.15 Ultimately, the consequences of the proposed protocol would be to encourage unmeritorious 

defences and to introduce numerous opportunities for stalling and delay; the exact opposite 

of the central aim.   

 

2.16 We have not seen any evidence that would necessitate, or even justify, the proposed 

departure from the current system. 
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Reasons for delay of settlement 

 

2.17 The proposed protocol seems to anticipate that mesothelioma claims will be compensated 

without proceedings. It is designed to restrain Court proceedings until a number of potentially 

onerous procedural steps have been taken and a claimant has unilaterally disclosed 

substantial volumes of information. 

 

2.18 Whether or not sufficient information has been provided will be open to argument and is 

likely to result in further delay.  

 

2.19 In conducting this type of claim, the aim should be to achieve reasonable settlement as quickly 

as possible. A reasonable settlement, in this sense, we define as being what a judge would 

typically award on the available evidence, applying conventional common-law principles.  

 

2.20 Our shared experience of mesothelioma cases, sadly, is that these cases are usually not 

settled, or not settled on reasonable terms, until proceedings have been issued.  

 

2.21 There is no credible reason to believe that this will change. The difference will be that typically 

it will be take longer, and be more costly, to reach that stage.  

 

2.22 The real reasons for delay in settlement have been summarised in the introduction section 

above. The ABI protocol will do nothing to rectify the real problems.  

 

2.23 The fundamental point is that insurers want to change the current procedure, and to 

introduce a protocol of this type, in order to prohibit the issuing of proceedings, not to 

promote early settlement.   

 

2.24 Ultimately, insurers will rarely be prepared to value or settle a case on anything remotely 

resembling a reasonable basis until proceedings have been issued. 

 

Necessary steps before issue 

 

2.25 Bearing in mind the short life expectancy of mesothelioma sufferers, it is already sufficiently 

difficult and time-consuming to issue proceedings.  
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2.26 A solicitor handling the case must deal with the following:  

 

(1) Application for a lump sum payment under the 1979 Act or the 2008 Mesothelioma 

Scheme. It is necessary to obtain a decision on entitlement before proceedings can be 

issued; 

 

(2) Insurers’ requests for information. These are often voluminous, time-consuming and 

impossible to answer. Some insurers use standard (and lengthy) lists of questions that 

have little or nothing to do with the case in hand, but will complain vociferously if each 

and every request is not considered. Frequently, these requests add nothing to 

anyone’s understanding of the issues in the case. But this approach would be 

institutionalised by the proposed protocol; 

 

(3) Investigations as to methods of funding; for instance, it is necessary to consider 

whether household insurance policies provide legal expenses cover and, if so, whether 

it is suitable for a case of this type; 

 

(4) Proof of exposure. A claimant will be devastated by the diagnosis and, at first, may find 

it difficult to provide comprehensive instructions. They may often be in a state of shock, 

trying to remember events that took place many years before. Usually, it is necessary to 

visit the claimant at home more than once. Insurers are usually reluctant to accept the 

claimant’s own account and will demand corroborative evidence. This may be difficult 

and time-consuming to provide. Sometimes the claimant will know of potential 

witnesses (former colleagues and friends). But, as often as not, they will not, and it 

becomes necessary to pursue other avenues, such as local asbestos-support groups or 

advertisements in the local press; 

 

(5) Obtaining medical records and GP notes (usually several sets, in different batches). This 

takes up to 2 months. Often, pleural biopsy reports will be missing and it is necessary to 

make follow-up requests. The draft protocol envisages that any Court action will be 

delayed until a full set of records has been obtained. In fact, the defendant does not 

even need to provide its reasoned answer, including to issue of liability, until the 

records have been made available; 
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(6) It is impossible to obtain a medical report until these notes have been obtained; 

 

(7) Company and insurance searches, to establish appropriate defendants and, equally 

important, that there is a potential paymaster. If the insurers can be identified, they will 

usually embark on their own investigations to try to apportion or share responsibility 

with others. This can continue for a long time. If the protocol imposes an obligation on a 

claimant to help insurers complete this process before issuing, then a large proportion 

of the sufferers will die in the process; 

 

(8) The client’s deteriorating state of health. The sufferer will often be distracted by the 

shock of diagnosis and be in great pain. This makes each of the above the steps more 

difficult.   

 

2.27 The draft protocol does not take into account the practical realities of litigating mesothelioma 

cases. The short life expectancy of the sufferer, and the unpredictable and rapid progression 

of the disease, make it necessary to allow a claimant’s solicitor the flexibility to respond 

quickly in the pre-litigation stage.  

 

2.28 Potential claimants in this desperate situation should be able to issue proceedings without 

fear of sanctions and losing substantial proportions of their damages as costs to the insurers. 

This is made more poignant by the fact that most claimants will die before their claim is 

settled and they will be understandably concerned that their actions may affect their estate 

and, consequently, the dependents they leave behind. Sanctions may dissuade mesothelioma 

sufferers from even making a claim for compensation, which is extremely concerning.   

 

2.29 The protocol will entrench existing difficulties and make them mandatory steps in the pre-

litigation process. It will eat into the short time remaining for these claimants.   

 

The proposed timetable 

 

2.30 The main difficulty with the timetable produced by the draft is that it does not adequately 

take into account:   

 

(1) the very short life expectancy of this cohort of claimants; 
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(2) the inherent unpredictability of the progression of the disease; and 

 

(3) as a consequence, the absolute necessity of an inbuilt flexibility.  

 

2.31 The attached letter from Dr RM Rudd, dated 9 September 2013 (appendix 2), encapsulates 

the problem from a medical perspective:  

 

“It is completely inappropriate to base a protocol upon the assumption that a medical expert 

can predict reliably that a patient will survive long enough for a timetable to be worked 

through”. 

 

2.32 In reality, any prescriptive procedural timetable, which fails to recognise the peculiar features 

of the disease, will not be suitable.  

 

2.33 The ABI protocol does not appear to recognise the medical reality that a patient’s condition 

may change and deteriorate rapidly. In a living claim, because of the short life expectancy 

periods, the timetable is highly unlikely ever to be appropriate.  

 

2.34 In a fatal claim, it would simply work to impose a number of non-reciprocal and potentially 

unfair disclosure obligations on the claimant. A presumably unintended consequence of the 

proposed protocol is that it will confer a significant tactical advantage on the defendant in 

disputed liability claims.  

 

2.35 We attach an analysis of how the proposed pre-action protocol might work in practice and, for 

the sake of comparison, the typical progress of a case under current procedures (appendix 3). 

This is then measured against the mortality rates from the date of diagnosis (as set out in Dr 

Rudd’s letter). This assumes that it takes a patient about a month from the date of diagnosis 

to find and instruct a solicitor. 

 

2.36 There are a number of disturbing conclusions that can be drawn from this comparative 

exercise.  

 

2.37 For instance, assuming that (a) the timetable runs smoothly, (b) third parties provide 

documents when requested and (c) defendants cooperate fully (and do not seek further 

appendix 2 

appendix 3 
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documents or make extensive and time-consuming requests for further information), about 

44% of claimants will have died by the time a defendant is obliged to provide the “reasoned 

answer”.  

 

2.38 In a difficult liability case, a claimant is unlikely to want to embark on any kind of litigation 

unless and until a favourable report has been obtained on the issue. Under the proposed 

timetable, most claimants will be dead before the protocol permits the issue of proceedings. 

More than half will have died by about the time the claimant can reasonably expect to obtain 

expert liability evidence.   

 

2.39 This would be a serious backward step in the litigation of mesothelioma claims. The 

unpredictability of the disease necessitates flexibility, a system which permits the claimants 

solicitors to respond quickly (and without fear of unreasonable sanctions) to a sometimes 

rapidly changing medical situation. Frequently, there is no time to follow a series of pre-

defined and potentially lengthy procedures.  

 

2.40 Instead, the proposed draft would introduce inbuilt layers of delay, each of which will coincide 

with a significant and inexorable depletion of the cohort.   

 

Summary 

 

2.41 The process envisaged by the draft protocol would be a retrograde step in the conduct of 

mesothelioma claims and its actual effect is likely to be the exact opposite of what is intended.  

 

2.42 We do not see how this protocol, or anything similar, could do anything other than have a 

substantial detrimental effect on this vulnerable and desperately ill group of people.  

 

2.43 In summary, the main problems with the protocol are as follows:  

 

(1) The disease is more urgent than is recognised by the protocol. About half of the 

sufferers will die before the protocol permits access to the Court system;  
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(2) At the same time, as a group, these cases are too complicated and difficult to fit neatly 

into the protocol as drafted. There is, for instance, a wide range of expert evidence that 

may be necessary; 

 

(3) The protocol does not take into account the difference in the valuation of living and 

fatal claims. This anomaly creates the unavoidable and difficult conclusion that an early 

settlement is not always a fair settlement; 

 

(4) The sufferers will often be shocked by their diagnosis, in great pain and deteriorating 

rapidly. The flexibility in the current systems which allows them to take the necessary 

steps at an early stage, is crucial; 

 

(5) The current system allows claimants, where necessary, to cut through time-wasting and 

delaying tactics. In restricting access to the mesothelioma list and the show-cause 

procedure, the protocol will inevitably encourage unmeritorious defences and further 

delay. This means that more sufferers not have their claims settled during life;  

 

(6) The reality of mesothelioma claims is that defendants/insurers will not settle on 

reasonable terms without the realistic prospect of litigation in the background. This was 

our direct experience before the introduction of the show-cause procedure and is 

acknowledged in the ABI’s proposals where it recognised that defendants often file a 

defence as a matter of course;    

 

(7) The draft protocol would recalibrate the present system, and the balance that has been 

achieved by the show-cause procedure, to allow insurers once again to use the 

sufferer’s illness and short life expectancy as part of their litigation strategy;  

 

(8) Those claimants who are prepared to take the risk – to try to circumvent the almost 

inevitable delay – will seemingly be at risk of losing a substantial part of their damages. 

They will be subject to invidious scrutiny as to whether or not their life expectancy was 

short enough to justify their conduct; 

 

(9) The protocol is unrealistic and potentially open-ended. The potential for delay and 

dispute is obvious; 
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(10) The defendants/insurers will be able to delay proceedings, and access to the show-

cause procedure, by making extended requests for further information and rejecting 

letters of claim on the grounds of non-compliance. This will inevitably generate satellite 

litigation;    

 

(11) The protocol will impose unilateral and potentially unfair obligations of disclosure on 

claimants. This will confer a significant tactical advantage on defendants where liability 

is in dispute; 

 

(12) The protocol will not speed-up justice. Quite the reverse, it will delay settlement and 

impose an unbearable pressure on mesothelioma sufferers to either accept 

unreasonable settlements or to die without any compensation.  

 

2.44 We do not think that there is any convincing case for change and certainly not a change in 

accordance with the ABI proposals.  

 

2.45 The ABI protocol will increase delay and uncertainty for mesothelioma sufferers. Its effect will 

be the exact opposite of what is apparently intended.   

 

Question 3:  What are your detailed views on the ABI’s proposed MPAP at Annex B? What 

further issues might it address? Do you think the criteria for entering the MPAP are the 

appropriate ones? If not, what criteria would you suggest and why? In what circumstances, if any, 

should a case fall out of the MPAP? 

 

3.1 Our opinion on the ABI protocol is set out in large part in answer to question 2.  

 

3(a)  Detailed views on the MPAP 

 

3.2 In addition to our general points, we have a number of specific concerns about the contents of 

the draft. The list below is representative rather than exhaustive:  

 

 Para 1.2 – this asserts that the protocol establishes a reasonable process and timetable 

for the exchange of relevant information. We fundamentally disagree. The protocol 

suggests that the anticipated timescales “reflect a need for particular urgency”. We 
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agree with the sentiment, but cannot share the expectation that this will be achieved by 

the protocol. We think that even in cases where a claimant elects to have his or her case 

valued posthumously, there should be a standard provision which enables the liability 

issues to be dealt with quickly and fairly during life. The protocol, as drafted, is likely to 

frustrate this aim in the majority of cases. Mesothelioma cases are simply too urgent 

and complex to be the subject of a rigid timetable; 

 

 Para 1.3 – refers to sanctions for failure to comply, without providing any details of the 

nature of these sanctions or the circumstances in which they will apply. We have tried 

to show why it is that in the majority of living mesothelioma cases, the proposed 

timetable will simply be inappropriate and unworkable. The threat of litigation is 

perhaps the only effective weapon open to the claimant against all too frequently 

intransigent defendants. But it appears that there will be a presumption that sanctions 

will be imposed on the claimant who, desperate to have the case resolved during life, 

takes the step of initiating Court proceedings.  Access to the specialist list and the show-

cause procedure is a vital part of the process.  The Consultation fails to recognise this, 

probably because no attempt has been made to properly analyse the effects of the 

show-cause procedure or consult the QBD Masters on it;  

 

 Para 2.1.2 – one of the objectives of the protocol is to avoid litigation. In our 

experience, nearly every mesothelioma sufferer wishes to avoid litigation, but not at 

any cost. We suggest that the principle objective of the protocol should be to ensure 

reasonable and fair settlement; 

 

 Para 4.2 – this imposes a unilateral obligation on the claimant to disclose a binding 

statement. In many cases, liability will be disputed, and this is potentially unfair. The 

imposition of unilateral disclosure creates an inbuilt inequality because a claimant will 

effectively lose any control over the disclosure of evidence, which is then ceded 

completely to the defendant/insurer. To be clear, we would ordinarily always advise a 

claimant in these cases to disclose a statement at the earliest possible stage. But this 

should not be a mandatory requirement. It undermines a basic element of our judicial 

system, which allows each party a reasonable opportunity to present its case under 

conditions that do not place one at a disadvantage against the other. Therefore it 
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should be the claimant’s choice as to whether or not a statement is disclosed 

unilaterally; 

 

 Para 4.2.1 – Under section 3 of the Compensation Act 2006, a mesothelioma victim is 

entitled to full damages from any tortfeasor who is responsible for a material increase 

in the risk of the disease. That defendant can then seek a contribution from other 

responsible parties. But this paragraph contains a requirement on the victim, in the pre-

litigation stage, to provide details of all other sources of asbestos exposure. This is 

onerous, unreasonable and inconsistent with the aim of the protocol. The sole intention 

of this provision is to help one guilty party in making a claim against another; 

 

 Para 4.4 – the requirement to provide all of these documents, in the pre-litigation stage, 

is unrealistic. The records will not be in the claimant’s possession or control. The knock-

on effect of making the provision of these documents a necessary preliminary stage, will 

be to prevent many claims from being settled within the lifetime of the victim; 

 

 Para 4.5 – This is very worrying for a living claimant. Defendants frequently assert that 

they are unable to determine liability and quantum. Very often, without any obvious 

justification. They may simply mean that they are not prepared to settle. So how is this 

to be assessed? Who will determine whether this is reasonable? When? Does the 

timetable stop if such a request is made? This is open-ended and a potential source for 

further delay and dispute; 

 

 Para 4.6 – Again, this is open-ended and a recipe for disputes. Who is to determine 

what documents are reasonably necessary; 

 

 Paras 5.1-5.3 – The time period for the defendant’s “reasoned answer” is almost 3 

months (i.e. 3 weeks for acknowledgement, plus a further 2 months) from a compliant 

letter of claim. This is unrealistic and unjustifiable in this context, where a period of 3 

months will represent more than half the median life expectancy from the letter of 

claim (and will coincide with a mortality rate of about 19%). We cannot understand why 

the protocol envisages such a leisurely timescale for the defendant’s investigations; 
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 Para 5.5 – This is unrealistic. The parties will rarely be able to agree on a reasonable 

deadline; 

 

 Para 5.6 – This is extremely worrying and a recipe for delay and dispute. It is potentially 

disastrous for mesothelioma sufferers who wish to have their claims settled during life. 

This provision makes the protocol open-ended. The claimant will rarely be in a position 

to allow more time. But the defendant need only contend, by the end of the already 

lengthy period for investigation, that it has been unable to complete its enquiries. A 

claimant will then seemingly be at risk of losing a substantial portion of his or her 

damages in costs to the party responsible for causing the illness;  

 

 Para 6.4 – This does not specify, as we suggest it should, that an unsuccessful party will 

ultimately pay the expert’s fees; 

 

 Para 6.5 – The meaning of this paragraph is unclear. Does this mean that the claimant is 

not entitled to obtain expert evidence about a dependant’s life expectancy without a 

request from the defendant? If the defendant wants to obtain such evidence, the onus 

is placed on the claimant to provide it. Who will bear the costs in the first place? 

 

 Para 6.6 – This is unrealistic. Expert liability evidence is increasingly important. Under 

the proposed timetable, it will not be permissible until more than half of the cohort 

have died (appendix 3); 

 

 Para 8.1 – A living mesothelioma claimant will almost always have a severely limited life 

expectancy. It will also be unpredictable. Accordingly, it appears that the protocol, by its 

own terms, will not be appropriate for such claims.   

 

3.3 It is notable that the ABI draft protocol was first seen by the respondees in about February 

2013. At that stage, the ABI, and consequently the MoJ, was working on the assumption that 

the median life expectancy was about 2 years. That assumption was wrong and has now been 

corrected, in accordance with Dr Rudd’s evidence, to 7 to 9 months.  

 

3.4 Remarkably, however, the ABI draft, which was prepared on a very significant 

misunderstanding and overestimate of median life expectancy evidence, does not appear to 

appendix 3 
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have been changed in any way to reflect this mistake The ABI protocol was not suitable when 

the median life expectancy was assumed to be 2 years. It is even less suitable when the real 

median life expectancy is considered.  However, it is manifestly unsuitable because it removes 

the flexibility inherent in the current DPAP by presupposing, contrary to expert medical 

opinion, that a median survival period can be applied with accuracy to an individual claim. 

 

3(b)  What further issues should the MPAP address? 

 

3.5 In our opinion, in addition to tackling the real causes of delay, the MPAP should have 

attempted to deal with the following: 

 

(1) Prompt payment of damages: the BLF survey (at question 39) reveals that in over 56% 

of cases the time-lag between agreement and payment is more than two months. This 

is unacceptable. Payment should be within 14 days and interest at the judgment rate 

should be automatic for all periods over 14 days. 

  

(2) Incentives for settlement: there should be meaningful incentives for defendants to 

admit liability early on, for example by stipulating that defendants have 21 days to 

respond to the letter of claim admitting liability, in default of which court proceedings 

be commenced. 

 
(3) Provision for post-death valuation: there should be some standard provisions in 

appropriate cases (and where the claimant so wishes) for: 

 

 early resolution of all issues of liability and causation; 

 

 a substantial interim payment to meet the claimant’s needs during life; and 

 

 a stay of the claim until after death so as to allow the final value of the claim to 

be assessed on a full basis. 

 
(4) Robust case management: the spectre of robust judicial case management should be 

introduced from the earliest possible stage, for example:  
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 requiring that all mesothelioma cases are issued at the earliest possible stage out 

of the RCJ and case managed robustly, as well as  

 

 updating Practice Direction 3 to allow for trial/assessment of damages hearings at 

local trial centres but with centralised management of procedural steps. 

 

3(c)  What should be the criteria for entering/falling out of the MPAP? 

 

3.6 Any sensible protocol should apply to all mesothelioma cases; it should not be a matter of 

falling into or out of the MPAP. 

 

3.7 The ABI protocol, however, is neither sensible nor suitable for mesothelioma sufferers.   

 

Question 4: To what extent do you think the proposed MPAP will result in reduced legal costs 

in mesothelioma claims?   

 

4.1 We do not believe that the proposed MPAP will result in reduced legal costs. 

 

4.2 As a preliminary point, the MPAP appears to be based on the assumption that the majority of 

mesothelioma cases are straightforward. This is a fallacy. The introduction to this response 

sets out the many misconceptions upon which this Consultation appears to be based. 

 

4.3 Mesothelioma sufferers will still need to undertake investigations to identify the defendants 

that exposed them to mesothelioma so they know who to proceed against. There are some 

cases where this evidence may be easily obtained but these are in the minority.  

 

4.4 Often mesothelioma sufferers have worked for several different employers with varying levels 

of exposure which sometimes may be limited or secondary to their main employment. This is 

compounded by the long and carried latency period of mesothelioma. As a consequence, most 

cases are extremely difficult and liability is often contentious. The introduction above sets out 

the numerous attempts over the years to resist liability. Such attempts are likely to continue.  
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4.5 The proposed intimation letter is only marginally different to the current early notification 

letter set out in Annex D of the current DPAP save that it requires additional details of the 

Claimant’s net weekly income in living cases; otherwise, details of the dependants. It is 

difficult to understand how that additional information is intended to assist defendants with 

their investigations into liability. It is not clear how the proposed intimation letter improves 

expediency when compared with the early notification letter currently required under the 

DPAP. 

 

4.6 The suggested MPAP claim form requires a significant front loading of information at the 

outset of the process. The letter of claim in the MPAP requires: 

 

1) a witness statement of the Claimant’s employment and exposure history including the 

identity of all employers and third parties where exposure is alleged to have occurred; 

2) other witness statements supporting exposure; 

3) all medical records; 

4) all records of benefits applications made to the DWP; and 

5) in dependency cases, a death certificate, marriage certificate and letters of 

administration or grant of probate. 

 

4.7 This will require much more extensive, or at the very least the same level of, work to be 

undertaken just to commence the MPAP. This will not reduce costs. It will not save time. 

 

4.8 The proposed MPAP sets out that expert evidence on breach of duty should not be obtained 

until the relevant Defendant has provided a reasoned response within 2 months of the claim. 

However, this lacks insight into the investigations that are often required in mesothelioma 

cases. Expert evidence is often needed so that the Claimant can properly identify the 

appropriate defendants to proceed against. It will not speed up the process if the Claimant is 

unable to obtain such evidence to identify who to bring proceedings against and, instead, has 

to proceed against a number of defendants before then obtaining expert evidence to identify 

which of them is appropriate. This sort of scatter gun approach is unlikely to save costs but is 

likely to delay the process further which is contrary to the stated intentions of this 

Consultation. 
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4.9 It must not be forgotten that the invidious nature of mesothelioma means that its sufferers 

can deteriorate very quickly and medical practitioners can only give a general, and inherently 

inaccurate, guideline as to likely life expectancy. Many mesothelioma sufferers will not survive 

to the stage of the MPAP where obtaining expert evidence becomes permissible.  Depriving 

claimants of obtaining this information at an early stage when they are fit enough to do so will 

cause a grave injustice to them as well as their dependants if they do not survive. Many 

mesothelioma sufferers will not survive to the stage of the MPAP where obtaining expert 

evidence becomes permissible. 

 

4.10 The MPAP also allows defendants to raise requests for clarification. There is no indication in 

the MPAP what effect this will have on the remaining MPAP timetable, particularly when such 

requests are onerous or require significant investigation. Currently, defendants tend to send 

claimants onerous, and often unreasonable, questions and requests for information without 

any indication or admission on liability.  Under the MPAP, it is likely this practice will continue 

(there is certainly no reason why it will not continue) resulting in significant time being spent 

responding to these questions. 

 

4.11 It is anticipated that defendants will ask questions as to whether the asbestos exposure was 

blue, brown or white asbestos, as they already do. If a claimant responds that it was white, 

the defendant will invariably seek to argue that the exposure was de minimis as the exposure 

by other defendants would have resulted in exposure to blue asbestos which is far more 

harmful than white asbestos and more likely to have caused the mesothelioma.   

 

4.12 It is also anticipated that claimants will be expected to answer detailed questions about the 

levels of exposure to which claimants will not, without recourse to an expert on liability such 

as a consultant forensic scientist, be able to properly respond.  In accordance with the MPAP, 

if a claimant fails to respond to the defendant’s request and issues a claim form, then the 

defendant will ask that costs sanctions be imposed against the claimant.   
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4.13 Under the current RCJ fast track mesothelioma system (to which the ABI agreed in 2008), it is 

up to defendants to prove to a Master at the first CMC that the questions are relevant and 

should have been responded to.  It is noted that the ABI have acknowledged in its proposals at 

paragraph 14.1 that in the majority of cases in the fast track system, leave is not given to the 

defend the claim because sufficient proof has not been provided. Under the proposed MPAP, 

if the claimant does not respond to the defendant’s request and issue proceedings, there will 

be cost sanctions imposed upon the claimant and/or the claimant’s solicitor.  

 

4.14 This provides no incentive for defendants to admit liability at an early stage.  

 

4.15 On the contrary, it prevents claimants from fast access to the court system which enables 

them to reach a speedy resolution of the issue of liability and access to an interim payment to 

assist them and their family at an extremely difficult time. Most living mesothelioma claimants 

will die before the determination of that issue and may be concerned that the costs sanctions 

will affect their estate and consequently their dependents. This may discourage claimants 

from bringing perfectly proper claims at all which is extremely concerning and certainly 

contrary to the stated intentions of this Consultation. 

 

4.16 The primary cause of delay in settling claims is defendants or their insurers failing to admit 

liability. This is effectively conceded in the ABI’s “Reforming the civil justice system for 

mesothelioma” at paragraph 1.13 where it is acknowledges a common practice for defendants 

to raise defences as a matter of course and paragraph 1.14 where it is  acknowledges that in 

the majority of cases utilising the “fast-track” mesothelioma court procedure, leave is not 

given to defendants to defend the claim.  If the court was required to determine whether or 

not to grant leave to defend at a show cause hearing, then the defendant clearly had not 

admitted liability even at that late stage. Moreover, in the majority of those cases the 

defendants were not granted leave to defend, no doubt because they had no reasonable 

grounds to do so. This acknowledged systematic failure by defendants to admit liability, even 

where there are no reasonable grounds to defend, highlights the real need for robust judicial 

case management to secure  judgment on liability at an early stage to reduce costs and 

prevent delay. The MPAP will not satisfy this need.  
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4.17 The proposed MPAP provides no incentive to encourage defendants to settle early and it is 

our view that it in fact reduces the number of incentives for defendants to settle and provides 

defendants with more ammunition to dispute liability or undertake investigations into other 

potential tortfeasors which will cause delay to the process (e.g. requiring a witness statement 

setting out all of the alleged exposure to all other employers and third parties). 

 

4.18 Accordingly, it is unlikely that the proposed MPAP will reduce cost and there is a real risk that 

it will lead to an increase in delay and an increase in costs, particularly to mesothelioma 

sufferers. 

 

4.19 It is extremely concerning that the MoJ in publishing this Consultation have done so without 

any apparent attempt to identify the actual causes of delays in mesothelioma cases. The 

failure to take this fundamental first step prevents that the MoJ from undertaking any sensible 

analysis of the reasons for delay, and consequently, the appropriate and effective measures to 

prevent them. 

 

4.20 This concern is further compounded by the seeming wholesale adoption of the ABI’s proposals 

in this Consultation when defendants and their insurers are the primary cause of delay.  

 

Question 5: To what extent do you think a SMCG will help achieve the Government’s objective 

of ensuring that claims are settled quickly and fairly?   

 

5.1 We do not believe that the SMGC will help to achieve earlier or fairer settlement. 

 

5.2 It is unlikely that the submission of medical and other records in electronic form will realise 

the savings in terms of time and money that the ABI envisages.  Medical experts generally 

work from paper documents. Further, capturing what may well be handwritten and/or very 

old paper records relating to claimants will be far from straightforward or economic.  

 

5.3 The MPAP requires all of the medical records to be provided which will often include 

voluminous documentation relating to other medical conditions throughout the lifetime of the 

patient which may be relevant to valuing the claim or considering causation. The task of 

scanning these and uploading them would be time consuming, expensive, if not impossible. 
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5.4 Obtaining medical records from all GPs and hospitals that the claimant has attended is time 

consuming (each medical organisation will have 40 days to comply with such requests). Often 

medical records are missing (e.g. when they are stored within different departments in the 

same organisation) and these records have to be collated and reviewed for these missing 

records to be identified and requested which takes additional time. 

 

5.5 Medical records, more often than not, comprise over 1000 pages.  The claimant’s solicitor has 

to consider these in detail.  It is extremely difficult if not impossible to consider these in detail 

on the computer screen due to the fact that medical practitioners do not, as a rule, type the 

entries, but handwrite the entries.  It is difficult enough to decipher what has been recorded 

when looking at hard copies.  It will be extremely difficult if not impossible to decipher what 

has been entered when looking at 1000+ pages on a computer screen.  

 

5.6 Claimants are entitled to have their legal advisors review all of their medical records prior to 

providing them to defendants as they may contain irrelevant yet highly sensitive and personal 

medical history that the claimant is entitled to withhold (for example, history of rape, 

abortion, domestic violence). The claimants will not necessarily know what information is 

contained within their records and, therefore, a review of all the records would be necessary 

so this can be properly considered.  

 

5.7 Medical experts need to prepare a chronology separating the clinical notes from the test 

results. It is impossible to do so whilst thousands of pages are on the screen. It is our 

experience that medical experts have in the past returned notes sent to them on computer 

disc confirming that either, they are unable to access it or that they refuse to prepare the 

medical report unless hard copies of notes are sent as they too find it impossible to consider 

thousands of pages on screen. 

 

5.8 Further, radiology documents are extremely relevant in mesothelioma cases. Images of scans 

are often supplied on password protected CDs which include specific software required to 

view them. The software used will vary significantly among the health organisations. Trying to 

upload the images would be extremely difficult and time consuming, if in fact at all possible.  
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5.9 It is noteworthy that there is no current system in personal injury cases which require this sort 

of information to be sent electronically. The closest to this system is the RTA Portal which is 

used on cases of up to £25,000 in damages. But the nature of these claims (typically, slip and 

trip or whiplash cases) are usually completely different to mesothelioma cases where 

exposure has potentially occurred 10 – 50 years prior to diagnosis and the claimant’s health is 

rapidly deteriorating. 

 

5.10 All claims under £25,000 are submitted via the RTA Portal and only the following personal 

details are required: 

 

The following information is required to be sent electronically:  

(a) the Claimant’s full name;  

(b) address (but not telephone number);  

(c) date of birth;  

(d) National Insurance Number;  

(e) occupation; and  

(f) medical report (not medical records).  

 

5.11 In RTA/EL/PL portal cases, medical records are not usually obtained and medical reports are 

prepared on examination of the Claimant. In contrast, the use of medical records (which, as 

set out above, are often voluminous) is vital in mesothelioma cases.  

 

5.12 The RTA Portal has been in existence for a few years and even this much more basic system 

has generated complaints in respect of the restrictions on the capacity of senders/receivers’ 

computer servers to send and receive documents, leading to documents being rejected 

causing both the sender and receiver great frustration and wasting time. 

 

5.13 It is extremely likely that similar problems will arise and on a much greater scale given the 

volume of documentation that the MPAP expects to be uploaded which will may lead to even 

more delay and is not in the interests of mesothelioma sufferers. 
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5.14 It is also not understood how this unsecure and undoubtedly expensive SMCG will help 

expedite the exchange of information over and above the use of email or fax which is common 

place and can be easily agreed between the parties depending on their resources, location 

and preference.  

 

Question 6: How should the SMCG work (if at all) with the MPAP and procedure in traced 

mesothelioma cases generally, and what features should the SMCG have in order to complement 

those procedures effectively and efficiently? 

 

6.1 As set out above, the SMCG will not assist with achieving the goal of speeding up 

mesothelioma cases and is likely to cause further delays and confusion. In addition, there are 

serious and significant concerns with the SMCG which are set out below. Accordingly, we 

consider that SMGG should play no role in any MPAP, should one be implemented.   

 

6.2 The insurance industry’s failure to keep proper records in the past preventing the 

identification of relevant insurers has been acknowledged in parliamentary debate  and has 

prompted the Mesothelioma Bill to correct these failings (e.g. see Hansard: HC Deb, 20 May 

2013, c897, per Iain Duncan Smith). 

 

6.3 If the insurance industry wishes to establish an electronic database or industry-wide scheme 

to enable it to correct these failures for future cases then this is laudable. However, it is 

entirely a matter for the insurance industry to get its house in order and mesothelioma 

sufferers should not be required to be involved in that process and especially not at the 

detriment of the speedy resolution of their claims. 

 

Question 7: What do you see as the risks of a SMCG and what safeguards might be required? 

 

7.1 The important issue of data protection and safeguarding does not appear to have been 

considered at all by the MoJ in this Consultation and it is concerning that the proposals for the 

SMCG seem to have been adopted from the ABI’s proposals without any real consideration of 

the implications. 
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7.2 As the SMCG will receive and hold medical records, which are sensitive personal data 

accorded the highest level of protection under the Data Protection Act 1998 (‘DPA’), a very 

high level of data security will need to be implemented.  Fears that breaches of data security 

may occur are well-founded and need to be assuaged by provision of full details of the data 

security measures proposed for use with the SCMG prior to any decision being taken to move 

forward with the proposal.  There have been a number of high-profile recent incidents in 

which personal data has been lost or accidentally disclosed by major organisations one would 

have expected to act with more care.  We would refer you to the cases involving the HMRC, 

DWP and the MoD. 

 

7.3 It is not clear from the proposals who is to act as the controller of the data submitted to the 

SMCG for the purposes of the DPA (which will of course have to apply to the handling of the 

data).  It would be highly inappropriate for the data controller to be the ABI or any of its 

members or representatives.  Any data controller should be fully independent. Consequently, 

it is not clear whether the ABI will be willing to fund the cost of a fully independent data 

handler, or the actual cost of such entity and, if not, who will fund it. 

 

7.4 It is stated that the SMCG is not intended to be compulsory.  However, the stated aims of the 

SMCG are unlikely to be achieved unless everyone uses it. Otherwise, it simply becomes 

another means by which a claim can be submitted and may add further levels of confusion, 

complication and delay. It is envisaged that, if implemented, the ABI will seek to make the 

SMCG compulsory. Indeed, this already seems to be its intended aim in relation to untraced 

claims (in contradiction to its assertion that it will not be compulsory). 

 

7.5 The SMCG should not be compulsory.  If it is made compulsory, there is a serious risk that this 

will have the effect of limiting access to justice, by making it difficult for some claimants 

and/or their representatives to comply with the requirements of the SMCG. 

 

7.6 As the SMCG is proposed to be voluntary, its use will need to be subject to terms and 

conditions to be defined in a Privacy Policy.  A fully informed decision on whether to submit 

data to the SMCG, or to support the proposal as a whole, cannot be taken without sight of the 

intended Privacy Policy. 
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7.7 As regards the use of the SMCG to enable industry-wide statistics to be captured “for actuarial 

use and reporting to the relevant authorities”, as contemplated in bullet point 5 of paragraph 

39, it is far from clear what is contemplated here.  A wide range of potential uses appears to 

be covered.  A clear definition of each and every proposed use should be provided before 

anyone can be expected to properly consider and agree to use of the SMCG in principle.   

 

7.8 In particular, it should be made clear whether the statistical uses envisaged will involve the 

processing of any sensitive personal data.  As such the processing of any such data relating to 

a particular claimant for purposes other than that claimant’s own case would not be 

‘necessary’ as required under paragraph 6 of Schedule 3 to the DPA (the Schedule which sets 

out the conditions for lawful processing of sensitive personal data), it will require the data 

subject’s explicit consent to be lawful (under paragraph 1 of the Schedule).  Further, it appears 

that the benefits of the gathering of this information are extremely unlikely to accrue to 

claimants, rather than insurers.  

 

7.9 The information may be of use to insurers in relation to determination of their legal strategies 

for minimising their liabilities and this is extremely concerning.  There is no reason why 

claimants should be expected to provide any such information.   

 

7.10 In relation to the use of information provided to the SMCG for the purposes of clinical 

research, it is not clear what information it is intended might be released for research 

purposes or whether there is any proposed limitation on the fields that might be covered by 

the research.  Different considerations will arise if the information to be provided is not 

anonymised first.  The risk of leakage of sensitive personal data will be significantly raised if 

the information is made available for clinical research, particularly if some or all of it is not 

anonymised.   

 

7.11 In addition, there are strict rules that govern the use of patient data for medical research. A 

specific protocol would have to be approved by a research ethics committee. Each patient 

whose data was to be used would need to sign a detailed consent form, approved by the 

relevant committee, which would need to set out the research aims and guarantees 

confidentiality in use of patient data. 
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7.12 In the absence of any concrete detail, this supposed benefit is too speculative to properly be 

taken into account and smacks of window-dressing included to help the ABI sell their 

proposal, which has been adopted wholesale in this Consultation with no adequate 

consideration of the significant potential consequences.  

 

Question 8: Do you agree that a fixed recoverable costs regime should be introduced to 

support a dedicated MPAP?  If so should this apply primarily to claimant costs?  Should any 

measures also apply to defendant costs?  If so what form might they take?  

 

8.1 A FRC regime should not be introduced.  

 

8.2 It is surprising that a FRC regime is contemplated at all as costs are assessed by cost judges 

whose job it is to ensure that no costs are awarded for any work over and above that 

necessary in a case. It appears that concern about unnecessary legal work is not the reason for 

a FRC regime, but rather an intention to drive costs down regardless of the consequences this 

might have on claimants.   

 

8.3 Mesothelioma cases are often complex (see the introduction above and the answer to 

question 10). Given the difficulties that can arise in relation to identifying defendants, breach 

of duty and causation, as well as the rapid deterioration in health caused by the disease, 

mesothelioma sufferers should have access to highly experienced specialist solicitors.  If the 

MoJ’s suggested fixed cost regime is implemented then there is a real risk that victims of 

mesothelioma may be deprived access to experienced solicitors or, to the extent that the 

reasonable cost of pursuing their claim is less than the fixed recoverable costs, victims will 

face paying the difference from their compensation.  The introduction of fixed recoverable 

costs is therefore only likely to benefit insurers to the detriment of mesothelioma claimants. 
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8.4 Further, mesothelioma cases are likely to become more complex because the proportion of 

claimants who worked with asbestos directly such as in factories, shipyards and docks are 

declining but the proportion of new cases of mesothelioma involving claimants who were 

exposed to asbestos indirectly, such as in public buildings, schools and shops, are increasing. 

This indirect exposure to asbestos has been a fertile ground for recent insurance industry legal 

challenges and is likely to give raise to further complex legal disputes.  It is imperative that 

mesothelioma sufferers are entitled to have access to highly experienced solicitors who will 

have the experience and awareness of the issues to be able to secure an efficacious and fair 

resolution of their claims. 

 

8.5 If fixed costs are not commensurate with the increased front-loaded work, we fear that other 

firms will compete by engaging inexperienced staff to take over work currently undertaken by 

experienced solicitors, leading to poor decisions, and early acceptance of offers, lack of and 

poor judgement about complexity of cases.  

 

8.6 There is also a concern that firms of solicitors new to this type of case will see an opportunity 

to get a guaranteed payment for quick work, settling cases on first offers, unable or unwilling 

to confront the complexity of this type of legal work. 

 

8.7 Importantly, as identified above, the Consultation fails to recognise the main cause of delays is 

insurers refusing to accept liability and pay compensation. The threat of litigation, robust 

judicial case management and costs are the only incentives to encourage or compel 

defendants to pay compensation on reasonable terms. 

 

8.8 A FRC would negate any incentive for a defendant to settle quickly. On the contrary, it would 

encourage a defendant to delay and be obstructive. Such tactics would serve to pressurise 

claimants into accepting lower offers for compensation to their detriment which would be 

contrary to the stated aim of this Consultation. 

 

8.9 In relation to applying any FRC to defendants as well as claimants, this would be appropriate 

in principle to try and ensure fairness. However, in practice it would have no effect on the 

amount that insurers with deep pockets could spend on the litigation. It would only affect the 

level of recoverability of such costs. It is doubted that this would make any difference to the 

behaviour of defendants.  
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Question 9: Which proposed design of fixed recoverable costs structure do you support?  

Please explain your answer. 

 

9.1 None of the fixed recoverable costs structures are supported for the reasons set out above in 

response to question 8. 

 

Question 10: What are the key drivers of legal costs, both fixed and variable costs, and how 

strong are these drivers?   

 

10.1 It is not apparent how the ‘drivers’ affecting the cost of mesothelioma cases are supposed to 

be expressed in terms of strength and this question appears to misunderstand the 

fundamental nature of mesothelioma cases. 

 

10.2 The key drivers of legal costs are defendant behaviour and the complexity of the case both 

quantum and liability. 

 
10.3 The more complex a case the greater the legal costs that will be incurred. The more issues 

that a Defendant decides and is allowed to run the greater the legal costs that will be incurred. 

 
10.4 The key drivers remain the same whether costs are fixed or variable. 

 

Question 11: Do you have any views on what the level of fixed recoverable costs should be, in 

relation to your favoured design?  Please explain your answer. 

 

11.1 As is set out above, any form of fixed recoverable costs is entirely inappropriate for 

mesothelioma cases and, accordingly, is opposed. Further, it is not understood how the 

proposed fixed fee levels have been determined and no explanation has been given to explain 

the determination of the fees, making any proper response to this question impossible.  

 

Question 12: Do you agree that the fixed recoverable costs regime should apply only to cases 

which fall under the MPAP? 

 

12.1 As is set out above, our primary view is that any form of fixed recoverable costs is entirely 

inappropriate for mesothelioma cases and, accordingly, is opposed. 
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12.2 If fixed fees were to be imposed contrary to the interests of mesothelioma sufferers and the 

stated intentions of this Consultation, then they should only apply to cases within the MPAP 

and not cases failing out of it. For the avoidance of doubt, fixed costs should not apply to any 

claims where it is necessary to issue proceedings, including proceeding to a show cause 

hearing under the fast track mesothelioma system.  

 

12.3 Defendants will know that there will be further costs incurred by them delaying the litigation 

or continuing to defend without making sensible offers to settle. They will know that any such 

delay will cause further difficulties to mesothelioma sufferers and their legal advisors and are 

likely to use such delays to try and force claimants into accepting lower and inadequate 

settlements, depriving them of the appropriate level of compensation.  This is a wholly 

unacceptable and significantly detrimental consequence to mesothelioma sufferers and is 

completely contrary to the stated aims of this Consultation.  

 

Question 13: To what extent do you think the reforms apply to small and micro businesses?   

 

13.1 We assume this question relates to small and micro businesses undertaking legal work on 

behalf of mesothelioma claimants. 

 

13.2 Based on this assumption, the main concerns relating to small and micro businesses and the 

effects of the proposed reforms are that it will encourage inexperienced legal providers 

entering the market to take on mesothelioma claims.  Such firms would have a financial 

incentive to encourage or permit claimants to accept low offers rather than challenge a 

defendant through the court process because they lack experience, and/or it will be less 

profitable, to do so.  

 

Question 14: To what extent do you think the reforms might generate differential impacts (both 

benefits and costs) for small and micro businesses? How might any differential costs be mitigated? 

 

14.1 We have no response to this question. 
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Question 15: Do you agree that sections 44 and 46 of the LASPO Act 2012 should be brought 

into force in relation to mesothelioma claims, in the light of the proposed reforms described in this 

Consultation, the increase in general damages and costs protection described above, and the 

Mesothelioma Bill? 

 

15.1 No 

 

15.2 This Consultation is not an adequate or comprehensive review. We understood from 

parliamentary debates that a comprehensive review would be conducted before sections 44 

and 46 were implemented. We refer to one such debate in the House of Lords on 25 April 

2012 when clarification and assurances were sought from Lord Alton and Lord Avebury in 

relation to the format of the review and Lord McNally’s response included:  

 

“…it is very difficult to give firm commitments, but given the list of usual suspects interested in 

this case we are not going to be in the business of trying to put forward some kind of 

whitewash scheme. We will make sure that this is a proper review and that Parliament has a 

proper opportunity to see the outcome. If asbestos victims want to contribute to such a review, 

it makes sense that they should do so. Certainly, I would not want a barrier to that”. 

 

15.3 Accordingly it was expected that all stakeholders, including asbestos and mesothelioma 

charities would be able to participate fully, albeit the precise structure of the review was not 

made clear.  

 

15.4 We understand as a result of a meeting with the MoJ and the Asbestos Victims Support 

Groups Forum UK on 23 September 2013 that the Government is now seeking to impose 

sections 44 and 46 by way of a commencement order and thus avoiding a full and proper 

review.  This contradicts what had been stated to parliamentarians in the past and is yet 

another example of the MoJ ignoring the views of asbestos victims support groups and those 

who have experience with dealing with mesothelioma sufferers. 

 

15.5 This Consultation together with the Mesothelioma Bill is not a comprehensive review of 

sections 44 and 46.  Nothing in the consultation proposals eliminates or modifies the 

continuing need for the protection of mesothelioma victims from the adverse effects of LASPO 

or justifies the removal of the section 48 exemption. 
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15.6 The LASPO reforms of 10% uplift of general damages and One Way Qualified Cost Shifting will 

not be sufficient to cover the costs of paying for ATE insurance and disbursements and 

therefore victims of mesothelioma will be worse off as they will pay for these from their own 

pockets.  

 

Respondees  David Allan QC, Byrom Street Chambers 
  Harminder Bains, Partner, Leigh Day 
  Frank Burton QC, 12 King’s Bench Walk   
  Paul Glanville, Partner, John Pickering & Partners LLP 
  Sir Sydney Kentridge QC, Brick Court Chambers  
  Ian McFall, Partner, Thompsons Solicitors LLP 
  Dr Robin Rudd, Consultant Physician 
  Harry Steinberg, Barrister, 12 King’s Bench Walk 

Patrick Walsh, Partner, Pannone LLP  



47 
 

APPENDIX 1 

 

SUMMARY OF ANALYSIS OF CONSULTATION SOURCES 

  

75. The Consultation paper presents data from only two main sources (1) secondary analysis by 

MoJ of an interim data set provided by NIESR obtained for a different purpose (i.e. the recent 

Mesothelioma Bill) and (2) a survey by the British Lung Foundation. 

  

76. The statistical evidence presented from the interim dataset is unreliable. The BLF survey is 

more or less anecdotal evidence with very low response rates, and has been used in a 

selective and potentially misleading way.  

 

77. These sources were inadequate and do not support the assumptions underlying the 

Consultation. 

 

78. In preparing this response, we have sought the assistance of experts in statistical analysis. 

Statistician Professor Steven Gilmour, Epidemiologist Professor Tony Fletcher and Data 

Analyst Mr Ben Hickman have identified various problems with the interim dataset and the 

NIESR study. Their preliminary papers are attached (appendix 1) and make a number of 

important and powerful criticisms of the data that has been presented by the MoJ in the 

Consultation. The first part of this document is only a summary of their analysis and is no 

substitute for the consideration of their reports. 

 

79. The second part refers to the BLF survey. 

 

80. It appears that no attempt has been made to consult with the QBD Masters who run the 

specialist mesothelioma list. It is difficult to imagine a more experienced and knowledgeable 

source of information on the manner in which mesothelioma claims are routinely handled and 

determined.    

 

Part 1:  NIESR study  

 

81. These problems arise from the manner in which the data has been selected, analysed and 

presented. 

appendix 1 



48 
 

82. The way the data has been selected is problematic in that: 

 

(1) The NIESR study only covers private sector cases between 2007 and 2012. It is not 

census material.  

 

(2) Of those private sector cases, 3,477 were selected from the CRU for inclusion in the 

study. It not known on what basis they were selected.  

 

(3) Of the 3,477 cases selected, only 2,076 had responses returned. 

 

(4) “The sample [of respondees] was skewed, with insurers more likely to provide cases” 

and those insurers who responded only provided some of their cases, not all that were 

requested (Hickman). Further, the responses were significantly skewed towards older 

claimants. 

 

(5) Finally, and perhaps most disconcertingly, the statistics in the Consultation paper are 

not derived directly from the independent NIESR study but from secondary analysis of a 

partially sourced interim dataset.  

 

 This is problematic because the data in the NIESR study and the interim dataset 

are not the same. “9.3% of the cases included in the interim dataset have not 

been analysed in the NIESR study and therefore severely affect the extent to which 

the NIESR study can provide legitimacy to the MoJ secondary analysis” (Hickman). 

 

 One of the known differences between the two datasets is that the interim 

dataset includes only English cases, whereas the NIESR data includes English and 

Scottish cases. Curiously, although the average compensation is shown to be 

higher in Scotland than in England, the English-only claims in the interim dataset 

have higher compensation on average than the English and Scottish claims in the 

NIESR data. “This apparent contradiction is suspicious and needs some 

explanation” (Fletcher) and “raises critical questions about the interim dataset 

and the analysis undertaken by MoJ” (Hickman). 
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 No adequate explanation has been provided as to why the Government has relied 

on secondary analysis of this interim dataset instead of the independent research 

that was commissioned to examine mesothelioma cases or why the public is not 

allowed to see it. 

 

83. The way that the data has been analysed is troubling and contains significant biases. For 

example: 

 

(1) The NIESR study fails to separate variables affecting duration of claims – such as the 

claimant’s age, jurisdiction, whether or not the case is litigated etc (i.e. it uses single 

linear regressions rather than multiple linear regressions). The use of linear regression 

models is a “severe limitation in the usefulness of the analysis” (Hickman) and it would 

be inappropriate to draw from them any conclusions about the relationship between 

the factors cited in the study (Gilmour). 

 

(2)  The NIESR study only examines how characteristics of cases affect compensation levels, 

and fails to address variables affecting duration of claims – such as the claimant’s age, 

jurisdiction, whether or not the case is litigated etc. The data presented in the 

Consultation are simple descriptives that take no account of sample bias and make no 

attempt to properly evaluate the strength of any relationships between variables: 

 

 One effect of this is to suggest that non-litigated cases take almost as long to 

conclude as litigated ones. But the results are potentially misleading, because 

other factors - such as jurisdiction, age etc – may well affect the results.  

 

 As Hickman notes, the NIESR study only really shows how the age of the claimant 

affects the amount of compensation; whereas “there are some very interesting 

relationships that are particularly relevant to the current Consultation (e.g. 

characteristics affecting length of case) that are overlooked”. 
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(3)  The NIESR study has excluded the top and bottom 1% of compensation values. The top 

1% is likely to contain more litigated than settled cases. Thus, one effect of the 

exclusion is artificially to diminish what would otherwise be the apparent benefit of 

litigation to the claimant; it fails to show the extent to which litigation increases the 

damages received. This use of trimmed data is, according to Gilmour, “even more 

worrying” than the use of liner regression models. 

 

(4)  The interim data used in the Consultation does not use weightings to correct for 

sampling bias. This means that the interim data will contain the very sample biases that 

the NIESR study warns against. “This will almost certainly have the effect of lowering the 

levels of compensation observed…It may also have more significant biases in terms of 

the complexity and severity of cases” (Hickman). 

 

(5)  The above examples are basic methodological shortcomings that one would expect 

undergraduate economists and social scientists to be familiar (Gilmour). 

 

84. Finally, the way that the data is presented is unhelpful in that, for example: 

 

(1) We do not know whether cases from the specialist list have been included in the data. 

Thus it is impossible to compare these cases with those not on the specialist list (and 

indeed settled) cases. It is particularly important to be able make such comparisons. The 

show-cause procedure was set up as a unique pilot scheme aimed at speeding up the 

claims process; 

 

(2) If the Government is intent on speeding up the claims process then it is critical to 

evaluate the success or otherwise of this scheme. 

 

(3) The data is not broken down year by year. This means that it is impossible to observe 

whether or not delays have reduced over time and, if so, what factors might have 

affected this. If there has been a reduction in delays year-on-year this should be 

acknowledged and the reasons for it explored. 
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(4) The data does not show in which cases an interim payment was made. This is an 

important variable, since delays in agreeing a final settlement are less problematic in 

cases where substantial interim payments have been made early on and in the 

claimant’s lifetime.  

 

85. It is not possible to understand the alleged problem of delay in the current system and to 

devise a new system without transparent, reliable and relevant data.  

 

86. Such data has not been identified by the Government. It is simply not clear from the interim 

dataset and the NIESR study what factors are causing delays and whether or not delays are 

reducing. Before implementing a new protocol the Government should provide data that does 

make this clear and that gives stronger statistical support for its proposals. 

 

Part 2:  BLF Survey 

 

87. The Consultation paper assumes that a major source of delays is claimant solicitors failing to 

collect information from clients in a timely manner.  

 

88. This conclusion appears to be based on selective use of the BFI Survey (appendix 4) in the ABI 

report, which the MoJ appears to accept without any critical assessment or analysis of the 

actual survey data.   

 

89. The ABI report provides three quotes from respondees to the BFI Survey that touch on the 

subject of delay and its causes. All three quotes give the impression that delays are caused by 

claimants’ solicitors: 

 

90. In fact, a fair reading of the BLF Survey shows that the main reported causes of delay are 

defendant behaviour and problems tracing employers / insurers. 

 

91. Half of the respondees to the BLF Survey reported delays in the claims process. Of those who 

complained about delays: 

 

(1) 38.8% attributed delays to defendant behaviour: 

 

appendix 4 
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 Employer / insurer did not accept liability for the claim (13.3%) 

 Employer / insurer requested further documentation (7.8%) 

 Trigger litigation (5.6%) 

 Employer / insurer did not accept that I was exposed to asbestos by them or at all 

(4.4%) 

 Employer /insurer did not accept responsibility (4.4%) 

 Employer / insurer did not accept that I was employed by them (1.1%) 

 Delay with interim payment (1.1%) 

 Defendant tended to leave everything generally until it had to be dealt with 

(1.1%). 

 

(2) 27.8% attributed delays to difficulties identifying employers / insurers. 

 

(3) 6.7% cited the death of the claimant. 

 

(4) 3.3% attributed delays to the quality of their solicitors / being passed between different 

solicitors 

 

(5) Not a single one blamed the failure of their solicitors to collect information from them 

in a timely manner. 

 

92. More generally, the BLF survey is littered with references to defendants dragging their heels 

on issues of liability, on payment of damages, and relying on test cases.  A summary of 

representative quotations from the BLF survey are as follows: 

 

Question 38: At the point the settlement amount was agreed, how did you feel about the 

time it took to get to that point? 

 

Because of uncertainty of the outcome of the Fairchild case, my husband died before his claim 

was settled, not knowing if his family would be able to survive financially. 

 

Claim was delayed several times due to appeals from insurers. Solicitor kept us informed but 

felt distressed at delays thinking there was no end to things. 
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Company would still not accept liability. 

 

I was more than happy with Thompsons. The delay was by the other side. My wife had died 

when it was settled. 

 

Insurance company refused to pay until the trigger liability issue was settled via High Court, 

Court of Appeal and Supreme Court. 

 

It was obvious to all concerned that the employer was not cooperating. 

 

Solicitor very helpful but we were thwarted at every turn by uncooperative attitude of 

insurance companies. 

 

Question 40: At the point the payment was actually paid, how did you feel about the time it 

took to get to that point? 

 

Felt insurance company were not taking responsibility and trying to dodge paying the claim, 

even after employer admitted liability in exposing person to asbestos which killed them. 

 

Not happened yet but feel I cannot move on and grieve properly as still on-going. It is almost a 

year since my husband died, over a year since the case started. Although they admitted liability 

which was a relief, I expected it to be over before now.  I want to be left alone to grieve. 

 

Very unhappy that payment was deferred because of tactics of insurance co. We had definite 

proof of where and how my husband contracted this awful painful disease. 

 

Question 44: From your experience, what would you suggest the most important 

improvements to the mesothelioma claims process could be? 

 

A time limit set on insurance companies to reach a reasonable settlement 

 

Felt claims process was very good our only point is delay from insurers in payment 

 

For employers who have proved negligible to be unable to fight 
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Insurers penalised for missing paperwork and a 12 month limit from start to finish 

 

Make the process quicker and less stress for the patient and family. Insurers should be 

accountable for the damage they have done and not delay proceeding by trying to find delays 

to put in the way of paying out 

 

More contact and insurer not playing games with our feelings. Just as we thought we were 

near end Insurers wanted more info. Very distressing. 

 

Once diagnosed should be an interim payment to help with living with this dreadful cancer 

 

The defendant can prevaricate and leave responses to the last minute so that the process is 

drawn out longer than necessary 

 

The time to settlement is too long, the defendants insurers constantly delayed responding to 

letters so we had to continually chase. There should be more stringent time limits applied. 

 

They should be dealt with more quickly by the courts and those being sued should be made to 

move quickly in these cases, my husband did not live to see the result of his case. 

 

Tracing insurers seems to be a big problem. Insurers should not be allowed to prolong the 

procedures. 

 

93. The ABI report largely ignored these references and the actual causes of delay as outlined by 

respondees as above. The MoJ has obligingly repeated this misleading presentation. 

 

 
 

 

 

 

 

 




























































































































































































































