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Thompsons is the most experienced trade union, employment rights and personal injury law firm in the country with
28 offices across the UK. On employment and industrial relations issues, it acts only for trade unions and their
members.

This is our response to the government's proposals to reform trade union facility time in schools. We believe that the
terms in which the consultation has been written presume that facility time in schools does not contribute to an
efficient and effective school system and implies that facility time needs to be reduced in order to save money for the
taxpayer.

We fundamentally disagree with the negative representation of facility time and believe that in fact it has consistently
been shown to benefit workplaces, employers and employees - including in schools - and, indeed, to bring significant
financial benefits to the taxpayer. We therefore question the government’s motives for undertaking this review.

We respond to the questions raised by the consultation as follows:
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1. We would welcome views on the percentage of a school employer’s pay bill that
should be used to fund trade union facility time.

This consultation assumes that there is a problem with the current arrangements for trade union facility time in
schools and that there is a need for reform. The consultation asserts that trade union facility time in schools as
currently configured is expensive and can be made more efficient. 

Figures from the Taxpayers’ Alliance are quoted as evidence when in fact the Taxpayers’ Alliance is not a neutral
organisation. The Taxpayers' Alliance has political motives for its opposition to trade union facility time and its
opposition to trade unions in general. For a government consultation to be based upon statistics from an avowedly
political and anti union organisation is unacceptable and we believe it is flawed as it fails to detail the proven benefits of
trade union facility time to schools, employers and the taxpayer.

As trade union lawyers, it is our experience that facility time can be and is a positive in the school environment. It
allows for employment disputes in schools to be resolved in a way that avoids recourse to the Tribunal system.
Settlement in the workplace saves money on lawyers fees and the breakdown in workplace relationships - often
beyond the immediate parties - that inevitably follow. Steps to reduce facility time will reduce the chances of disputes
being resolved in the workplace and lead to an increase in employment tribunal claims and industrial unrest.

A 2007 DTI consultation document on facility time, Workplace Representatives: a review of their facilities and facility time
concluded that facility time improves employees' working environment and safety as well as being a spur to workplace
productivity. 

The estimate in the 2007 review was that “workplace representatives bring an identifiable range of benefits worth
£476 million to £1,133 million annually, in addition to which there may be significant other gains from increased
productivity. The cost to their employers of providing paid time off and facilities ranges between an estimated £407
million to £430.4 million annually.” 

The DTI review went on to estimate that the potential impact of workplace representatives on the economy through
increased productivity was a more general potential gain of between £3.4bn and £10.2bn annually.

Another report in 2007 - from the Department for Business, Enterprise and Regulatory Reform (BERR) - showed that
in workplaces with union representatives, dismissal rates, voluntary exit rates, tribunals, workplace injuries and
workplace illnesses were all lower. That led to estimated savings of between £45 million to £207 million a year. The
report estimated that, for every £1 spent on facility time, £3 to £9 is returned to the taxpayer in accrued benefits.

Framing the debate simply in terms of a pay bill is in our view both emotive and prescriptive. We believe the issue
should be looked at in terms of the extent to which facility time can lead to measurable gains in efficiency and
workforce satisfaction.

The fact is - though neither the government nor the Taxpayers' Alliance may like it - over 90% of the workforce in
schools are unionised. If workforce managers faced with a serious collective issue or a challenging individual case that
requires several meetings with trade union representatives are - due to reduced facility time - hampered in their ability
to schedule meetings it will delay bringing the matter to a swift conclusion. At a time when grievance hearings are an
established and compulsory part of the industrial relations scene who gains if the meetings for them are delayed due
to difficulty in co-ordinating diaries?
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Having a system where there are agreed times when trade union representatives are available to attend meetings with
management and represent members at disciplinary and grievance hearings makes more sense than one where
representatives have to be pulled out of classes on an ad hoc basis.

We do not believe that facility time should be crudely measured as a percentage of an employer’s pay bill. School
employers should have the ability to negotiate facility time on a school-by-school basis because they understand the
particular needs and workforce dynamics of their employees. 

For example, demands on a teacher in a school with particularly challenging pupils may mean there is a greater need
for facility time to deal with issues such as assault, teacher exhaustion or false allegations of teacher misconduct.

Setting a percentage figure would be unhelpful as it would fail to recognise membership size and the core duties that
need to be carried out by a representative regardless of their employer’s overall staff pay bill.
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2. More widely, have you any further suggestions about how facility time
arrangements in schools could be made more efficient?

It is better for the amount of facility time to be negotiated in a way that suits both unions and employers. Cutting
facility time is not a driver of efficiency, particularly if it leads to a more unsettled workforce and reduces managers’
ability to manage.
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3. How much time do you consider ‘reasonable’ time off for trade union duties for any
union representative working in a school (as a percentage of contracted working
hours)? Where possible we would welcome evidence and examples to support your
views.

This question tacitly assumes that current levels of facility time are not ‘reasonable’. In our experience, the amount of
facility time can be unreasonable because it is not long enough.

In a school setting there cannot be a one size fits all formula applicable to all circumstances. A simple ratio between
facility time and contracted hours does not work. One representative may require more or less time than another
depending on the amount of work they need to undertake. The premise that there is a definable ‘reasonable’ amount
of time is therefore false.

If employers and unions do not have flexibility to negotiate the appropriate level of facility time, problems are likely to
arise. For example, Thompsons represented a union branch secretary who worked in a university and had two days per
week facility time. A failure by the employer to make effective arrangements for her post to be back-filled led to a
serious backlog of work and the representative submitted a grievance. This was not properly addressed by her
employer which led to the pressure on the representative becoming so great that she developed anxiety and was
signed off for several weeks. 

Whilst off work the representative’s backlog of work became substantially worse. Her non-availability to carry out
union duties made it more difficult for the employer to progress the pipeline of grievances and disciplinary issues
which had a knock-on effect throughout her department. In this case, therefore, limitations on the member’s facility
time meant that a serious extra burden of work became unmanageable and the employer lost the efficiency savings
that properly functioning, negotiated facility time provides.

The issue of how much time is ‘reasonable’ has been the subject of dispute in the past and has let to a statutory Code
of Practice prepared by ACAS entitled Code of Practice 3: Time Off for Trade Union Duties and Activities.

Employers, unions and Tribunals alike rely on this Code of Practice which, being issued under s.199 of the Trade Union
Relations (Consolidation) Act 1992, is a statutory code, and under s.207 is admissible in evidence. 

The Code notes at paragraph 3 “The general purpose of the statutory provisions and this Code of Practice is to aid
and improve the effectiveness of relationships between employers and trade unions. Employers and unions have a joint
responsibility to ensure that agreed arrangements work to mutual advantage by specifying how reasonable time off for
union duties and activities and for training will work.”

It is our view that proposals to impose arbitrary limits without regard to local requirements runs directly contrary to
this Code.
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4. Do you agree that union representatives in schools should regularly account for the
duties and activities carried out during facility time to their manager and/or their
employer?

Yes. Accountability is important and the ACAS code of practice already includes a requirement for accountability.
However accountability should not supersede the ability of trade union representatives to act independently as
outlined in Trade Union and Labour Relations (Consolidation) Act 1992.

It needs to be recognised that in many instances it would be inappropriate for an employer to have details of what was
discussed or what activity was carried out during facility time because it will invariably be confidential.

An unnecessarily wide or onerous duty of accountability might place a trade union representative in the invidious
position of only being able to account for their activities by reference to confidential material. We would therefore
lend support only where a fair balance is struck between duty to the employer and duty to the trade union member.
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5. a) Do you agree that details of facility time spending should be gathered and
published?

No. We believe that a prescriptive requirement to gather information would undermine the efficiency savings that the
government’s proposals purport to seek by placing further administrative burdens on schools.  This is red tape from a
government that professes to be against red tape.

We believe that the case has not been made for how gathering and publishing information can significantly add to
efficiency. Facility time across the whole of the public sector costs less than 0.14% of the annual public sector pay bill
and on that basis demanding school by school accounting seems a gross overlay of bureaucracy when there does not
seem to be a problem. If the government is saying that the cost of facility time in schools specifically is a major drain on
public sector finances, then why is that figure omitted from the consultation document?

The question of publication cannot be fully answered without more information.

To answer it properly we would have to know where the information would be published, in what form and in what
context. We are very concerned that publishing only figures about the cost of facility time, without any assessment of
the benefits to employers, would be highly misleading and we would be strongly opposed.

There would be a risk of the information being misused. For example, a group of school governors could utilise
insufficiently detailed information to criticise or undermine a head teacher who was rightly using facility time
effectively to manage a large workforce and ensure good industrial relations. 

If information was published at school level, for example in a local newspaper, this could lead to other teachers being
able to work out how much their colleague and union representative earned. This would be a breach of the teacher’s
right to confidentiality as well as a breach of the Data Protection Act.

5. b) If yes, how could a system be introduced without placing additional burdens on
employers and school leaders (in both maintained schools and academies)?

See answer above.
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6. Do you have any additional views on trade union facility time that you would like to
share? We would be particularly grateful for any examples of good practice, or examples
of how facility time is currently managed in your school, academy or local authority.

See the responses to questions 1 and 3 above.

For further information:
Thompsons Solicitors
Congress House
Great Russell Street
London
WC1B 3LW

RachelHalliday@thompsons.law.co.uk

Page 9

Question 6



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


